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AUTOMOBILES UPON THE PUBLIC HIGHWAY. 


The most interesting part of the law is its 
application to new inventions or new condi- 
tions of civilization; this furnishes also much 
of the difficulty which confronts courts of last 
resort in most of the litigation of the present 
day. A very pertinent illustration of this is 
to be found in the attitude which the law is 
attempting to assume toward automobiles and 
other motor vehicles. 

Away back in an early case, Judge Cooley, 
that most far-sighted of American jurists, 
said: ‘*When the highway is not restricted 
in its dedication to some particular mode of 
use, it is open to all suitable methods ; and it 
cannot be assumed that these will be the same 
from age to aye, or that new means of mak- 
ing the way useful must be excluded merely 
because their introduction may tend to the 
inconvenience, or even the injury, of those 
who continue to use the road after the same 
manner as formerly.’’ It is on this principle 
that the law has made way for every advance in 
science, seeking rather to encourage pro- 
gress in such things than to put any ob- 
stacles in their way, at the same time, how- 
ever, throwing around them proper restrictions 
for the safety and convenience of the public. 

The authorities on the question of the right 
of automobiles to use the highway and the 
liability of their owners for injuring pedestrians 
or frightening horses are not numerous. Of 
course, under the principle announced by 
Justice Cooley, the automobile has a perfect 
right to run upon the highway. ‘The horse 
has no exclusive right to the road. It is 
also well settled that a bicycle is a proper 
conveyance to run upon the thoroughfare. 
Why not therefore the automobile. Mr. 
Elliott in the second edition of his work on 
Roads and Streets, § 861, while he cites no 
eases involving the use of the automobile, 
evidently had them in mind when he said: *‘It 
is a matter of considerable difficulty to de- 
termine to just what extent travelers may 
avail themselves of new means of locomotion, 
and new motor-power, such as steam and 
electricity, but we suppose, in the absence of 
anything to the contrary, that new and im- 





proved means of locomotion must be deemed 
to have been contemplated when our highways 
were laid out or dedicated, provided they are 
such as do not unreasonably endanger or un- 
duly interfere with travel upon foot or by 
horses in the ordinary manner.’’ 

Of course, the operator of an automobile, 
like any one else, is liable for his negligence, 
as, for instance, where he runs over a child 
in the street. The same questions of negli- 
gence and contributory negligence arise 
here as in other accident cases. One pecu- 
liarity, however, distinguishing this class of 
cases from others, is the effect of the fright gen- 
erally caused by the machine on the question 
of contributory negligence. Thus, if an auto- 
mobile comes upon a boy under circumstances 
calculated to produce fright or terror, and 
such fright causes an error of judgment, by 
which he runs in front of the automobile, is he 
guilty of contributory negligence’ The only 
authority on this particular phase of the ques- 
tion which we could find, holds that he is not. 
Thies v. Thomas, 77 N. Y. Supp. 276. 

Another interesting question discussed by 
the case we have just cited is the question of 
speed. The defendant in this case denied 
plaintiff’s allegation that he was running at 
an illegal rate of speed. The court, however, 
held that this point was immaterial, because 
the operator of no vehicle, whether the driver 
of a horse and wagon or the motorman of a 
street car, can escape responsibility for a col- 
lision by simply showing that at the time of 
the accident, he did not exceed the limit of 
speed fixed by law. On the question of speed, 
the court said: ‘‘No owner or operator of an 
automobile is, therefore, exempt from liability 
for a collision in a public street, by simply 
showing that at the time of the accident he 
did not run at a rate of speed exceeding the 
limit allowed by law, or the ordinances. On 
the contrary, no matter how great the rate 
of speed may be which the law and the ordi- 
nances permit, as a general rule he still re- 
mains bound to anticipate that he may meet 
persons at any point in a public street, and 
he must keep his machine under such control 
as will enable him to avoid a collision with 
another person also using proper care and 
caution.”’ 

On the question of liability of automobile 
operators for injuries caused by frightening 
horses on the highway, the authorities are not 
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uniform. Mason v. West, 70 N. Y. Supp. 
478, holds that they are so liable under the 
circumstances in that that case, 
plaintiff’s horse was frightened by defend- 
ant’s automobile, and ran away, and the horse 
and wagon were injured. In justifying a 
verdict for the plaintiff, the court said: **The 
testimony of the plaintiff tended to show 
that the carriage gave forth a loud, puffing 
noise, heard for two blocks: 
that the odor was pronounced; that, as the 
carriage ran along, there was a humming 
sound from its engine; that steam or smoke 
issued from the exhaust, and that teams had 
been frightened by it; that, at the time of 
this accident it was passing the plaintiff’s 
horse at the speed of ten or twelve miles an 
hour, and did not slacken until the horse be- 
came frightened. * *- 
to suggest that an automobile or any other 
means of conveyance is an unlawful or im- 
proper user of the streets, but in this particular 
case that there was evidence to support the 
judgment of the municipal court.’’ 

In another case from the 
New York, which apparent)y is the only state 
in which this question has so far arisen, the 
court held that the on a narrow city 
street even of a motor carriage of crude con- 


vase. In 


and could be 


We do not mean 


same state of 


use, 


struction, though not differing materially 
from steam automobiles in common use, will 


not subject the person, operating such vehicle 
in a careful manner, to liability for damages 
ensuing from a horse becoming frightened at 
such conveyance, and running away. Nason 
v. West, 65 N. Y. The 
tor carriage in this differed from the 
ordinary automobile by having a smokestack 
extending to the 
rear and having which 
escaping vapor and exhaust steam passed. 
The court. expresses itself quite strongly in 


Supp. 651. mo- 


“ase 


top of the canopy in the 
sinuations through 


behalf of the right of the automobile — to 
use the highway free from liability for 


injuries caused 
erland, J., speaking for 
“If the defendant’s motor carriage is prac- 
ticable for the purpose of travel, and the 
noise and vapor caused by its use are kept 
within reasonable limitations, and 
greater than are fairly incident to the use 
6f motor earriages which are found adapted 
to the needs of the general public, then I can- 
not see how the defendant can be held liable 


by frightened horses. Suth- 


the. court says: 


are ho 





in the absence of evidence that, at the partic - 
ular time complained of, the carriage wa 

operated carelessly. If one should find i* 
desirable to go back to primitive methods, 
and trek along a city street with a four-ox 
team and wagon of the prairie schooner 
variety, it would possibly cause some uneasi- 
Horses 
may take fright at conveyances that have 
become obsolete as well as at those which are 
novel; but this is one of the dangers incident 
to the driving of horses, and the fact cannot 
be interposed as a barrier to retrogression or 
progress in the method of locomotion.”’ 


ness to horses unused to such sights. 


NOTES OF IMPORTANT DECISIONS. 

EVIDENCE—EVIDENCE OF CHARACTER IN 
CIVIL Suits.—Is evidence of character admissi- 
ble in a civil action? Suppose for instance, as in a 
recent case, an employer sues to recover from a 
clerk moneys alleged to have been embezzled by 
him, is evidence as to the good character of the 
clerk admissible in evidence. Adams v. Elseffer, 
92 N. W. Rep. 772. In this case, the Supreme 
Court of Michigan, in denying that such evidence 
is admissible, discusses the question in quite an 
interesting manner. ‘The court said: 

“The question is presented as to whether evi- 
dence of character is admissible in a civil case, 
wherever the nature of the action is such that the 
evidence to sustain it involves the imputation of 
moral turpitude to the defendant. The general 
rule undoubtedly is, as stated in Whart. Ev. § 47, 
that in civil actions the character of either party 
is, asarule,irrelevant. See, also,5 Am. & Eng. 
Ene. Law (2d Ed.) p. 861. ‘The correct rule, ac- 
cording to the great weight of authority, is that 
in civil actions the character of the party to the 
action may become the subject of proof in case 
it is involved in the issue. And we think the 
character is involved in the issue only in the 
cases in which either the right of recovery or the 
extent of recovery is affected by the character of 
either the plaintiff or the defendant. Anderson’s 
Ex’rs v. Long. 10 Serg. & R. 55. Itis true that 
there are cases which extend the rule farther. 
And Mr. Greenleaf, in paragraph 54, vol. 1, states 
the rule more broadly, as follows: *And generally, 
in actions of tort, whenever the defendant is 
charged with fraud from mere circumstances, 
evidence of his general good character is admis- 
sible to repel it.’ This text is criticised by Mr. 
Wharton, and it is shown that it rests npon Ruan 
v. Perry, 3 Caines, 120, the doctrine of which was 
later repudiated in Gough v. St. John, 16 Wend. 
646; Platt v. Andrews, 4 Comst. 493; Porter v. 
Seiler, 23 Pa. 424, 62 Am. Dee. 341. Referring to 
Ruan v. Perry, Mr. Justice Champlin, in Fahey 
v. Crotty, 63 Mich. 383. 29 N. W. Rep. 876, 6 Am. 
St. Rep. 305, said: ‘In the state of New York 
such evidence was at one time received in civil 











ywiinw 





Vou. 56 


CENTRAL LAW JQURNAL. 


283 





suits [citing Ruan v. Perry], but that case has 
been reviewed and overruled in later cases, and 
the English rule adhered to, as stated by the text- 
writers on Evidence.” In the same case of Fahey 
v. Crotty, Mr. Justice Champlin also said: ‘In 
civil actions, with the exception of those cases 
where by the pleadings the character of the party 
is put in issue, the weight of authority is against 
the admissibility of such testimony to rebut im- 
putations of misconduct or fraud.” We have met 
with no clearer exposition of the law upon the 
subject than is found in Simpson v. Westenberger, 
28 Kan. 756, 42 Am. Rep. 195. See, also, Lander 
v. Seaver, 32 Vt. 114, 76 Am. Dee. 156; Wright v. 
McKee, 37 Vt. 161: Lumber Co. v. Hartman, 45 
Mo. App. 647: Vawter v. Hultz, 112 Mo. 633, 20 
5S. W. Rep. 689; Gebhart v. Burkett, 57 Ind. 378, 
26 Ain. Rep. 61; Norris v. Stewart's Heirs, 105 N. 
Car. 455. 10 8. E. Rep. 912, 18 Am. St. Rep. 917. 
See, also, article by Elisha Greenhood in 16 Cent. 
L. J. 202, where the authorities are collated. In 
our view. the testimony offered was inadmissible.”’ 


Is 1r ERROR TO REFUSE TO GIVE A CHARGE 
BECAUSE HANDED UP TOO LATE. — Some men 
are always late. heir train always leaves a 
few minutes before they arrive at the depot or a 
street car will invariably go by when they are 
within fifty feet of the corner. So also itis with 
some lawyers. They file their petitions right 
after the last filing day has gone by; they are 
compelled on every occasion to rush into court 
only to find that the motion hour has just ended; 
and they always think of the proper instructions 
to be suggested right after the presiding judge 
has given his charge to the jury and the latter 
are ready to retire. The latter observation es- 
pecially is pertinently illustrated by the recent 
case of State v. Barry, 92 N. W. Rep. 809, where 
the Supreme Court of South Dakota was asked to 
reverse a judgment on the ground that the trial 
court refused an instruction because handed up 
too late. 

The facts upon which this assignment of error 
rested were as follows: ‘The trial court had con- 
cluded the reading of its charge to the jury, and 
the jury were about to retire for deliberation 
upon their verdict, whereupon counsel for the 
defendant, before the jury retired, requested the 
court to give a certain instruction to the jury 
which counsel had written, and which was then 
delivered to the presiding judge by counsel. 
This request was in the following language: 
“If you find that the defendant was not con- 
scious of the act which resulted in the death of 
Andrew Mallem, you must acquit the defendant.” 
This request was refused. and the court indorsed 
on the request its reasons for such refusal as fol- 
lows: ‘Refused. Handed me too late.” 

In holding that the trial court erred in refusing 
to give the instruction requested the court ex- 
plained its position as follows: ‘‘In this case the 
record discloses no rule of the district court, and 
we know of none, forbidding counsel to ask re- 











quests after the charge has been delivered to the 


jury, and before the jury retires; but, in the ab- 
sence of any written rule regulating the practice, 
it is quite clear, in the nature of the case, that 
counsel are under an obligation to the court to 
frame and present their requests for instructions 
at some period prior to the delivery of the charge 
to the jury. To spring a request at the con- 
clusion of the charge is often a source of em- 
barrassment to the court, and, if this should be 
done by counsel purposely, and with a view to 
any such result, the act would be one involv- 
ing a gross discourtesy to the court, for 
which counsel would be justly censurable. 
Nevertheless, under the rule established by the 
decisions, it may be prejudicial error to 
refuse to give an instruction asked for by 
counsel, even when the request comes too late 
under a rule of court. It may happenin excep- 
tional cases that a charge,as given to the jury, 
is erroneous for the reason that the law appli- 
cable to a feature of the case has been wholly 
omitted from the charge, or it may be erroneous 
by reason of a misconception or mistaken view of 
the law as applicable to the case. Im either of 
the instances supposed the parties to the litiga- 
tion would be deprived of a highly important 
legal right, viz., the right to have the law of the 
case stated from the bench for the guidance of 
the jury. The duty of declaring the law of the 
case devolves upon the presiding judge, and this 
duty should be discharged before the jury retires 
for deliberation. Nor should any mere rule of 
court, adopted only to facilitate the administra- 
tion of the law, be allowed to stand in the way of 
the performance of this very important duty.” 
The principal case is well supported by the 
authorities. People v. Sears, 18 Cal. 635; Peo- 
ple v. Demastors, 105 Cal. 669, 39 Pac. Rep. 35; 
Chapman v. McCormick, 86 N. ¥. 479; Pfeffelo 
v. Railroad Co., 34 Hun, 497; Leydecker v. Brint- 
nall, 158 Mass. 292, 33 N. E. Rep. 399; Brick v. 
Bosworth, 162 Mass. 334, 39 N. E. Rep. 36; Crip- 
pen v. Hope, 38 Mich. 344; Carey v. Railway Co., 
61 Wis. 71, 20N. W. Rep. 648; Allen v. Perry, 56 
Wis. 178, 14 N. W. Rep. 3. 





STREET RAILROADS—RIGHT OF PASSENGER TO 
‘'RAVEL ON TRANSFER NOT PROPERLY PUNCHED. 
—A passenger on a street car line in the city of 
Tacoma, which issued transfers to its various 
connecting lines, received from the conductor a 
transfer to a line other than the one to which he 
had requested one. Not noticing the mistake, he 
presented it to the conductor on the line to which 
he had requested a transfer, who refused to accept 
it. The passenger declined to pay further fare. 
and was ejected. The Supreme Court of Wash- 
ington held in the recent case of Lawshe v. Ta- 
coma Railway Co., 70 Pac. Rep. 118, that since 
the passenger was under no obligation to make a 
technical examination of the transfer slip, and 
since the company was responsible for the mistake 
of its agent, it was liable in substantial damages 
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for the breach of contract occasioned thereby: 
though the conductor called upon to correct the 
mistake was not the one who had made it. 

The court, in expressing its opinion on this 
question, said: ‘But outside of all authority, it 
seems to us that in accordance with the general 
principles of law the appellant should recover. 
It is too plain for argument that only the right to 
sue for the recovery of the fare or a.portion of the 
fare received by the company will be totally in- 
adequate, and, through the plain, everyday law 
governing agency, the company is responsible for 
the acts of its agent and for his mistakes. This 
mistake it was the duty of the company to correct. 
It must necessarily correct it through its agents. 
It makes no difference, in reason, that the agent 
who was called upon to correct the mistake was 
another and different agent from the one vho 
made the mistake. They were both agents of 
the company, and the act of the first con- 
ductor was in effect the act of the second 
conductor, because the acts of both were the 
acts of the company; the company having, 
for its own convenience, intrusted its business 
to two agents instead of one. The contract was 
made when the passenger paid the fare, and it 
was a contract not with any particular agent of 
the company, but with the company through its 
agents. The first conductor, who made the 
mistake, was not the agent of the passenger, but 
was the agent of the company, and his mistake 
was therefore the mistake of the company. If 
any other rule prevailed, the result would be that 
the company would be allowed to deprive the 


passenger of part of the benefit of his contract on ° 


account of the mistake made by the company, and 
for which he was in no wise to blame, for he had 
a right to assume that the conductor furnished 
him with the transportation for which he asked 
and for which he paid; it being absolutely im- 
practicable for passengers to make technical 
examination of the transfer slips which they 
receive. And he ought to have redress for the 
company’s violation of the obligation which it 
assumed.” 

There is an irreconcilable conflict of authority 
on this particular question, but the latest and 
best reasoned cases support the position taken by 
the Washington case: Hafford v. Railroad Co., 64 
Mich. 631, 31 N. W. Rep. 544, 8 Am. St. Rep. 859; 
Railway Co. v. Copeland (Tex. Civ. App.), 42 
S. W. Rep. 239; O’Rourke v. Railway Co. 
(Tenn.), 52 8. W. Rep. 872, 46 L. R. A. 614, 76 
Am. St. Rep. 639. In the last case cited it was held 
that a passenger who was ejected from a street 
ear to which he had transferred from another 
car, because his transfer checks were improperly 
punched by the conductor of the first car, can re- 
cover therefor, where, on the refusal of the sec- 
ond conductor to accept the transfer checks, and 
before he was ejected, he made a statement to the 
conductor showing that the fault in the tickets 
was due to the negligence of the first conductor. 
In this case the authorities are collated on both 








sides of the proposition,a great majority being 
cited in favor of sustaining the right of recovery; 
and the court, in the course of its remarks, very 
pertinently said: ‘*We concur in the latter view, 
and hold that a person who makes a valid con- 
tract is entitled to passage according to its terms, 
though the face of the ticket furnished him may 
not in any true sense express the contract. It is 
the contract and not the ticket, that gives the 
right to transportation. The ticket is but an evi- 
dence of the contract, made out and furnished by 
the carrier; and, if it fail to disclose the true con- 
tract, the fault is with the carrier, and it is re- 
ponsible for the natural consequences of the 
variance. 

THE INSURABLE INTEREST OF A 
STOCKHOLDER IN CORPORATE 
PROPERTY. 

Insurance against loss resulting from injury 
to property is a contract of indemnity. There 
can be no indemnity without first a loss, and a 
loss implies necessarily an interest. A policy 
without interest is, therefore, not an insurance, 
but a wager. The amount of recovery under 
the insurance contract is, from the very 
nature of the contract, limited to the interest 
of the insured in the subject-matter of the 
insuranee, for the object of insurance is not 
to make a positive gain, but to avert a possi- 
ble loss, to the insured. Public policy for- 
bids that one should have a greater interest 
in negligently or criminally destroying prop- 
erty than in preserving it. 

By the early common law, wager policies 
were forbidden in life, fire and marine insur- 
ance. But subsequently to the Revolution of 
1688, a line of English decisions grew up 
sustaining life and marine policies, even 
though merely wagers. The law continued 
in this unsatisfactory state until the year 
1746, when Parliament passed an act,! en- 
titled, ‘‘an act to regulate insurance on ships 
belonging to the subjects of Great Britian 
and on merchandise or effects laden thereon.’’ 
From the calamities so graphically detailed 
in the preamble, such an act was certainly 
opportune. But, as the title indicates, the 
act was limited to marine policies. As to 
life policies, the law continued unchanged 
until, in 1774, by an act? of Parliament, such 
policies were declared void in the absence of 
an insurable interest. 


1 19 Geo. 2, Ch. 37. 
2 14 Geo. 3, Ch. 48. 
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The principle of these cases was not ex- 
tended to fire insurance, and, as to that class 
of contracts, the common law has always 
required that the insured shall -have an in- 
surable interest in the subject-matter of the 
contract ;? and such is the law in this country 
independently of statutory enactments to that 
effect. 

What constitutes an insurable interest has 
been the subject of much learned judicial 
discussion. In some of the earlier cases it 
was held that one could have an insurable 
interest in that property only to which he had 
a legal or an equitable title. By the weight 
of modern authority, however, the require- 
ment of an insurable interest is satisfied when 
the interest of the assured, in the subject- 
matter of the insurance, is such that any 
damage to such property will directly affect 
the pecuniary interest of the assured. If, by 
the loss, the holder of the interest is deprived 
of the possession, enjoyment or profits of the 
property, or a security, or a lien, or other 
certain benefits growing out of it, or depend- 
ing on it, such an interest is insurable. * 


3 Lyneh v. Dalzell, 3 Bro. P. C. 497; Sadler’s Com- 
pany v. Babeock, 2 Atk. 554. 

41 Biddle on Insurance, sec. 156: It is difficult to 
define accurately in what an insurable interest con- 
sists. The insured need not be interested in the 
whole of the property insured; nor is it necessary 
that he have a legal interest, but an equitable in- 
terest is sufficient. The title of the insured may be 
defective, or even bad, provided he has possession 
and use. Nor need the title be even a strictly valid 
equitable title or interest, but it is sufficient that the 
insured have a direct pecuniary interest in its pre- 
servation. But it must not be understood that a bare 
possibility that a right to property might thereafter 
arise would be sufficient to give an insurable interest. 
1 Parsons on Insurance, p. 161: The question then 
occurs. What is the interest in the property which is 
the subject-matter of the insurance, which shall make 
the contract valid? We think the best definition to be, 
any such interest as shall make the loss of that prop- 
erty a pecuniary damage to the insured. Richards on 
Insurance, sec. 26: Every interest in property or in 
relation thereto, or liability in respect thereof, of such 
a nature that a contemplated peril might directly 
damnify the insured, is an insurable interest. 1 Phillips 
on Insurance, sec. 175: In order to constitute an insur- 
able interest against any peril, or render a subject 
insurable against any peril, it must be such an in- 
terest or subject that the peril may have direct effect 
npon it, instead of a remote, circuitous, consequential 
effect. That is to say, the interest must bea direct 
one, in reference to the perils insured against. 
Ostrander on Fire Insurance (2d Ed.), sec. 85: Any 
one may insure who has such interest in, or such re- 
lations to, the property that its destruction by fire will 
occasion him loss. 1 May on Insurance, sec. 80: Who- 
ever may fairly be said to have a reasonable expecta- 
tion of deriving pecuniary advantage from the preser- 








Whether the interest of a stockholder in 
the property of a corporation is insurable, 
seems to have arisen in none of the early 
cases, due perhaps to the infrequency of 
private corporations organized, in the earlier 
history of the law, for purposes of pecuniary 
profit. 

The first judicial expression that I have 
been able to find (but that was only a dictum), 
is in the ease of Philips, Beckel & Co. v. 
The Knox County Mutual Insurance Co.,* 
20 Ohio, 174 (1851). In that case, certain 
stockholders had insured the corporate 
property, but in their application had repre- 
sented that the fee-simple thereof was in 
themselves. In an action to recover on the 
policy, the real question presented and de- 
cided was, whether there was a breach of 
warranty. The court held that there was, 
and gave judgment for the defendant. But 
Hitcheock, C. J., in concluding his opinion, 
said: ‘‘In fact, these plaintiffs had no in- 
surable interest in this property whatever. 
The fee was in another person—a corpora- 
tion.’’ 

In Patterson v. Harris, 1 Best & Smith, 
336 (1861), an English case, the plaintiff was 
the owner of one share in the Atlantic 


vation of the subject-matter of insurance, whether 
that advantage inures to him personally or as the rep- 
resentative of the rights or interests of another, has an 
insurable interest. Kerr on Insurance, sec. 122: Any 
one has an insurable interest in property when he is 
so situated in respect to it, or has such a relation to, 
or concern in it, or liability in connection with it, that 
he is directly and pecuniarly interested in, and bene- 
fited by, its preservation, and would be directly and 
pecuniarly prejudiced and damaged in respect to it 
by the happening or occurrence of the loss, damage, 
peril or event insured against. Elliott on Insurance, 
sec. 42: Every interest in property, or in relation 
thereto, or liability in respect thereof, of such a na- 
ture that a contemplated peril may directly damnify 
the insured is an insurable interest. 2 Joyce on In- 
surance, sec. 887: An insurable interest in property 
is any right, benefit, or advantage arising out of, ‘or 
dependent thereon, or any liability in respect thereof, 
or any relation to, or concern therein, of such a na- 
ture that it might be so affected by the contemplated 
peril as to directly damnify the insured. 1 Wood on 
Insurance (2d Ed.), sec. 263: The contract being one 
of indemnity, it follows, as a matter of course, that 
the person insured must have an interest in the prop- 
erty, and be so situated in reference to it, that an in- 
jury thereto, or its destruction, would result in pecu- 
niary loss to him. An immediate pecuniary interest 
need not exist, it is sufficient if there is a reasonable 
expectation that the assured will derive a pecuniary 
advantage therefrom. 

5Same case reported in 36 L. J. Exch. 78, 16 L.T 
669, 15 W. R. 435, 12 Eng. Rul. Cas. 299. 
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Telegraph Company. ‘To protect himself 
from any damage resulting from the loss of, 
or injury to, the Atlantic cable, which the 
company purposed to lay, he procured a 
policy of insurance from the defendant. The 
project failed because of the improper insula- 
tion of the wire, and an action was brought 
on the policy, the plaintiff’s only interest 
being that he was a shareholder in the com- 
pany. Chief Justice Cockburn, in the course 
of his opinion, observed that, ‘*This was an 
action on a policy of insurance of a novel and 
somewhat remarkable character.’’ He did 
not discuss whether the plaintiff’s interest 
was insurable, but evidently the opinion pro- 
ceeded upon the theory that it was. 

Wilson y. Jones, L. R. 1 Exch. 193, L. R. 
2 Exch. 139° (1867), involved a similar state 
of facts. There the plaintiff, who was the 
owner of twenty shares of stock in the 
Atlantic Telegraph Company, a joint stock 
company, himself to be insured with 
the defendant against the risk of loss by cer- 
tain perils in the laying of the cable by the 
Great Eastern between Ireland and New- 
foundland, ‘‘the to commence at the 
laying of the cable on board the vessel, and 
to continue until the cable be laid down in 
one continuous length between the 
named, and until one hundred words shall 
have been transmitted from Lreland to New- 
foundland and The Great 
Eastern proceeded her trip from 
Valentia, Ireland, but the vessel finally — re- 
turned to port without having completed the 
laying of the cable, the failure of the enter- 
prise resulting in a complete loss to the invest- 
ors. The court, in an action on the policy, 
construed the insurance to be, not upon the 
cable, but upon the plaintiff’s interest in the 
adventure. Willes, J.. said: ‘‘It was an enter- 
prise involving great risk and uncertainty, 
and the value of the shares in the company 
depended upon its success, and were affected 
by the same risk. The plaintiff had shares 
in the company ; and it is material to observe 
the character of his interest depending upon 
his ownership of these shares. Without re- 
ferring further to authority, or reasoning 
over again what has been decided by the 
highest authority, it may be stated that the 
plaintiff had, in respect of his shares, no 
direct interest in the cable. As a_ share- 
holder he had an interest in the profits to be 
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made by the concern, but he had none in 
the property of the concern itself.’’ In his 
concurring opinion, Blackburn, J., said: ‘*As 
to the argument that this policy would, on 
the plaintiff’s construction, be a wager, I ap- 
prehend that the distinction between a policy 
and a wager is this: a policy is, properly 
speaking, a contract to idemnify the insured 
in respect of some interest which he has 
against the perils which he contemplates it 
will be liable to; and I know no better defini- 
tion of an interest in an event than that indi- 
sated by Lawrence, J., in Barelay v. Cousins, ® 
and more fully stated by him in Lucena v. 
Craufurd,? that if the event happens, the party 
will gain an advantage, if it is frustrated, he 
will suffer a loss. Now, we must see whether 
the plaintiff was in this position. He was in- 
terested in a company which was about to lay 
down a cable across the Atlantic. If that 
event happened, there can be no doubt that 
the owner of shares in the company would be 
better off if it did not happen, then, there 
san be no doubt his position would be worse. 
It follows then, equally without doubt, that if 
by proper words the parties have entered into 
a contract of insurance for that interest, the 
policy is good.”’ 

The rule in the English 
seem therefore to be, that the stockholder has 
not such an interest in the property of the 
corporation as would entitle him to insurance 
thereon, but he must limit his insurance to 
the profits which he expects to derive from 
the enterprise. 

But the American courts have gone a step 
beyond this, and held that, in the tangible, 
real and personal property of the corporation, 


eourts would 


the stockholder has au insurable interest, be- 
cause of the profit dependent upon the suc- 
cess of the enterprise, whereby the value of 
his stock 
increased, and a greater fund accumulated 
for final distribution the stoek- 
holders. 

The first case in this country in which this 
question was directly presented and decided 
is that of Warren v. The Davenport Fire 
Insurance Company, 31 Iowa, 464 (1871). 
In that ease, Goodale and Hosford, 
were stockholders in the Dubuque Lumber 
Company, a corporation, procured a policy 
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of insurance upon their interest in the corpo- 
rate property, which consisted of a sawmill, 
to the amount of $2,500, representing their 
interests therein in excess of the amount of 
insurance procured by the corporation itself 
upon the property. The property was de- 
stroyed by the peril contemplated, and an 
action was brought on the policy by the 
plaintiffs, creditors of Goodale and Hosford, 
who held the certificates for a considerable 
amount of the stock of the corporation as 
security for the payment of the money due 
them. It was insisted that neither the 
plaintiffs nor Goodale and Hosford had an 
insurable interest in the property destroyed, 
or in the policy. But the court took a dif- 
ferent view of the matter, andsaid: ‘‘The 
property destroyed belonged to the corpora- 
tion. The insurance was upon the interest 
which the insured had in the property by 
virtue of the capital stock therein owned by 
them. The object of the insurance was to in- 
demnify the insured against loss to them in 
the event of a destruction of the property by 
fire. Could or would they sustain loss in such 
event? How would their interest be affected ? 
It seems to us to be beyond controversy, 
that, in case of the destruction of the corpo- 
rate property by fire the stockholders would 
sustain loss to a greater or less extent, de- 
pendent on the particular circumstances.’’ 

The court then likened the case to those 
eases in which the mortgagee of real property 
has been held to have an insurable interest in 
the property mortgaged, notwithstanding the 
mortgage is a mere security for the debt, 
saying: ‘‘A mortgagee of real property has an 
insurable interest in the mortgaged premises, 
based upon the interest he has in the preserva- 
tion of the same as security for a debt. He has 
a legal right to contract for indemnity against 
injury to the value of his security. Upon 
precisely the same principle, a stockholder 
may contract for indemnity against injury to 
the value of his stock, for he also has an in- 
terest in the preservation of the corporate 
property for destruction by fire; and in its 
destruction he sustains loss in so far as the 
value of his stock is depreciated thereby, or 
his dividends cut off.’’§ 


8 In Glover v. Wells, 40 Ill. App. 350 (1890), the 


Appellate Court of Illinois held, construing the law- 


of Iowa, that a stockholder in a corporation organized 
for pecuniary profit, has, by reason of such owner- 








Seaman v. Enterprise Fire Insurance Com- 
pany, 18 Fed. Rep. 250 (1883), was the next 
vase in which the question arose. There the 
plaintiff, Seaman, who was the holder of three- 
sixteenths of the stock of a corporation whose 
principal property was a steamboat, took a 
poliey of insurance upon his interest in the 
corporate property, to the amount of four 
thousand dollars. The boat was destroyed in 
a manner contemplated by the policy, and, in 
an action to recover thereon, the court, fol- 
lowing the Warren case, said: ‘*The cases 
in which the question as to what is an insur- 
able interest has been discussed are numerous, 
and I do not propose to cite or comment upon 
them here. It is sufficient to say that the 
tendency of the modern adjudications on 
the subject is in the direction of holding 
an insurance company responsible in every 
case where the insured has any such interest 
in the subject-matter of the insurance as 
would subject him to pecuniary damage or 
loss in the event of its destruction. It is not 
necessary that the party who takes out the 
policy should have any title to the property 
insured ; it is sufficient if he has such an in- 
terest in it as that, by its destruction, he 
would suffer pecuniary loss. * * * It 
only remains, then, to determine whether a 
stockholder in a corporation may have such 
an interest as I have indicated. We are very 
clearly of the opinion that he may. It is true 
that the title to the property is in the corpo- 
ration; that the beneficial interest is in the 
stockholders of the corporation. The stock 
of a corporation represents its property, and 
is evidence of the right of the stockholder to 
receive the profits and increase of the corpo- 
rate property. It is a very plain proposition, 
in our judgment, that the destruction of the 
corporate property may entail pecuniary loss 
upon the stockholder, and, therefore, that he 
has a right to insure his interest as such 
stockholder.’’ In his opinion overruling a 
motion for a new trial of the above cause 
(Seaman v. Enterprise, etc., Co., 21 Fed, 


ship of stock, an insurable interest in the corporate 
interest in the property of the corporaton. And that 
the holder of such stock as collateral, has such an in- 
terest in the corporate property that he may recover 
upon the policy so assigned to him in case of injury to 
or destruction of the property insured, to the extent 
of his interest. See 140 Ill. 102, 105 (1892), affirming 
the appellate court, recognizing this doctrine, but 
putting the decision upon another ground. 
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Rep. 778),° Brewer, J., said: ‘‘In the present 
case, the question was raised before my pred- 
ecessor, upon the demurrer to the petition, 
and he decided that a stockholder had an in- 
surable interest in the property of the corpo- 
ration. Whether that concludes me or not, I 
agree with him; I think that a stockholder in 
a corporation does have an insurable interest. 
It is not necessary to create an insurable in- 
terest, that the fee-simple title be vested in 
the insured. It is enough that he has a di- 
rect, pecuniary interest which may be de- 
stroyed, and is entitled to protection. * * * 
In this case it appeared that the corporation 
owned a steamboat; that was substantially 
all its assets. Now, the destruction of that 
property certainly diminishes the value of the 
stock held by plaintiff. He had an interest 
in the preservation of that property, and he 
had an insurable interest. If the property 
was the entire property of the corporation, 
the destruction of the property practically 
wiped out the value of his stock. So that I 
think it is fair to say that a stockholder in a 
corporation has an insurable interest in the 
personal, tangible property of the corpora- 
tion. The policy was taken by the plaintiff 
on his interest. The destruction of the prop- 
erty destroyed that interest, and he is en- 
titled to recover.’’ 

The question seems next to have arisen in 
Riggs v. The Commercial Mutual Insurance 
Co., 51 N. Y. Super. Ct. 466 (1885), upon 
facts similar to those in the Seaman ease. 
Stated briefly, one Tobias, a stockholder in 
the Merchants’ Steamship Company, had in- 
sured his interest in the steamer, ‘‘Falcon,’’ 
owned by the corporation. Subsequently he 
assigned his stock and the policy to the 
plaintiff Riggs, who, upon the vessel’s being 
lost, brought an action on the policy. The 
court very summarily, in a ‘‘per curiam,”’ 
disposed of the case adversely to the plaintiff, 
on the ground that he had no insurable inter- 
est in the vessel. ‘‘It is not perceived,’’ said 
the court, ‘‘that he (the plaintiff) had any 
interest in the vessel. He was not the legal 
or equitable owner of any part, nor of its 
earnings, nor any lien in respect to either.’’ 
From this judgment of the Superior Court, the 
plaintiff appealed, and the Court of Appeals 
reversed the case, holding that‘the plaintiff’s 


® Decided September 25, 1884. 








interest in the vessel was an insurable one. 
In reversing the Superior Court, Andrews, J., 
speaking for the Court of Appeals,!° said: 
*“*The stockholder in a corporation has no 
legal title to the corporate assets, nor any 
equitable title which he can convert into a 
legal title. The corporation itself is the legal 
owner and can deal with corporate property 
as owner, subject only to the restrictions of 
the charter. But stockholders in a corpora- 
tion have equitable rights of a pecuniary na- 
ture growing out of their situation as stock- 
holders, which may be prejudiced by the 
destruction of the corporate property. The 
object of business corporations is to make 
profits through the exercise of the corporate 
franchises, and gains so made are distributa- 
ble among the stockholders according to their 
respective interests, although the time of the 
division is ordinarily in the discretion of the 
managing body. It is this right to share in 
the profits which constitutes the inducement 
to become stockholders. So, also, on the 
winding up of the corporation, the assets, 
after payment of debts, are divisible among 
the stockholders. It is very plain that both 
these rights of stockholders, viz., the right 
to dividends and the right to share in the 
final distribution of the corporate property 
may be prejudiced by its destruction. In this 
sase the ships were the means by which prof- 
its were to be earned, and their loss would 
naturally, in the ordinary course of things, 
diminish the capacity of the corporation to 
pay dividends, and consequently impair the 
value of the stock. The same would he true 
in other cases which might be mentioned, as, 
for example, where buildings producing rent, 
owned by a corporation, should be burned. 
It is not necessary to constitute an insurable 
interest that the interest is such that the event 
insured against would necessarily subject the 
insured to loss. It is sufficient that it might 
do so, and that pecuniary injury would be the 
natural consequence.’’!! 

10 Reggs v. The Commercial Mutual Insurance Co., 
125 N. Y. 7 (1890). 

11 Whether a stockholder has an insurable interest 
in the corporate property has been either discussed 
or referred in the text books upon the law of insur- 
ance, following: Kerr on Insurance, 278; Elliott on 
Insurance, 49; Ostrander on Fire Insurance, sec. 105, 
and also, 217; 2 Beach, Law of Insurance, note p. 301; 
1 Biddle on Insuranee, sec. 175; 2 Joyce on Insurance, 


sec. 935; 1 May on Insurance (4th Ed.), see. 90; 1 Wood 
on Insurance (2d Ed.), sec. 287. 
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This question is comparatively new in the 
law, but it is easily solved by applying a rule 
which has become well established by the later 
cases. The tendency of the American cases 
is to disregard the fiction of a corporation as 
an entity, whose interest is separate and dis- 
tinct from that of the stockholders, who com- 
pose it. It marks an era of the law when 
courts have begun to see things as men whose 
rights they are called upon to determine. view 
them. the practical side, and upon the whole 
is certainly commendable. !? 

GLENDA BURKE SLAYMAKER. 

Indianapolis, Ind. 


2 In The Pencher Company vy. The City Mutual Fire 
Insurance Company, 18 Ont. App. Rep. 446 (1891), it 
was held that, where the business of a partnership is 
taken over by a limited liability company formed for 
that purpose there is such a change of interest as to 
invalidate insurances held by the firm in the absence 
of notification of the change to, and assent by the in- 
surance company, though the members of the part- 
nership hold nearly all the stock in the limited liabil- 
ity company. 


STREET RAILROADS—INJURY TO PASSENGER 
FROM MISSILE THROWN BY MEMBER OF 
MOB. 





FEWINGS v. MENDENHALL. 


Supreme Court of Minnesota, January 23, 19038, 

Defendant was engaged in operating a street car 
system, and his employees had inaugurated a general 
strike, which was bitterly contested, and resulted in 
much violence on the part of of the lawless element 
among the strikers and their sympathizers. Defend- 
ant continued to operate his cars, and plaintiff was 
injured, when a passenger on one of them, by being 
struck upon the head by a stone thrown from the 
street into the car by astrike sympathizer, a person 
in no way under the control or direction of defendant. 
In this action to recover damages for such injury, it is 
held: (1) That defendant was not guilty of negligence 
in attempting to operate his curs during the strike; 
and (2) that the evidence is insufficient to justify a 
finding of actionable negligence against defendant as 
respects the act resulting in plaintiff’s injury. 


Brown, J.: Action to recover damages for 
persona] injuries alleged to have been occasioned 
by the negligence of defendant. Plaintiff had a 
verdict in the court below, and defendant ap- 
pealed from an order denying his motion for 
judgment notwithstanding the verdict or for a 
new trial. The case was here on a former appeal. 
83 Minn. 237, 86 N. W. Rep. 96. The facts are 
there fully stated, but for an understanding of the 
questions presented at this time a restatement is 
necessary ; but in doing so we follow substantially 
the statement there made. Defendant, as receiver 
of the Duluth Street Railway Company, has oper- 
ated its street car system since July, 1898. On 
May 2, 1899, a general strike was inaugurated by 








the employees of the company, which was main- 
tained until after the plaintiff was injured as 
hereinafter stated. Defendant procured other 
men to take the place of the strikers, and contin- 
ued to operate the street car lines, On Sunday 
evening, May 7th, plaintiff took passage in a car 
operated by defendant, at Superior, in the state of 
Wisconsin, for Duluth. While the car was going 
northerly along Garfield avenue in Duluth, and 
as it approached Michigan street, a young man, 
not in any way connected with the company as 
an employee or otherwise, not a passenger, nor in 
any way under the control or direction of defend- 
ant, threw a stone at the car in which plaintiff 
was so riding, which passed through the window 
thereof, and struck plaintiff on the head, whereby 
he was seriously injured. He brought this action 
to recover damages because of such injury, basing 
his claim toa right of recovery on the alleged 
negligence of defendant in failing to take proper 
precautions to prevent injuries from acts of this 
kind. The complaint alleges, among other things, 
that plaintiff, as a passenger, was exposed to im- 
minent danger by reason of the violent and un- 
lawful acts of the strikers, and their sympathiz- 
ers; and that defendant, in the exercise of due 
care and prudence, could have prevented the same 
and protected plaintiff and the other passengers 
in the car from injury; but, notwithstanding this, 
that he carelessly failed and omitted to warn the 
plaintiff of any danger, or to make any effort or 
take any precautions to prevent injury to him, or 
to provide or make use of any barriers or other 
means to avert injury resulting from acts of the 
kind complained of. It was held on the former 
appeal that defendant was not guilty of negli- 
gence in attempting to operate the cars during 
the strike, and that the trial court erred in sub- 
mitting that question to the jury. The cause was 
remanded, and again tried, resulting in a finding 
by the jury that defendant was guilty of negli- 
gence in failing to take proper precautions to 
avert and prevent accidents of the kind com- 
plained of, and returned a verdict for plaintiff for 
the sum of $10,382.33. 

The principal question presented for considera- 
tion at this time is whether the evidence is suffi- 
cient to sustain a finding of actionable negligence 
against defendant. Other questions are discussed 
in the briefs of counsel, but the evidence upon 
this question appears to be substantially the same 
as on the former trial, and it is due to the parties 
that the question be now met and determined, 
that the litigation may be brought to an end, and 
further expense obviated. Inthe consideration 
of this question it is proper to inquire first the 
degree of care required of defendant under cir- 
cumstances like those shown, for in determining 
whether he was guilty of negligence which was 
the proximate cause of plaintiff’s injury we must 
be guided by the rules of duty and care necessary 
to be exercised in such cases. ‘Though no excep- 
tions were taken to the charge of the trial court, 
wherein the jury was instructed that defendant 
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was charged with the highest degree of care and 
foresight for the protection of plaintiff while a 
passenger, the question is properly presented by 
the errors assigned on the motion for a new trial 
and by the assignments of error in this court. The 
strike which the employees of the street railway 
company inaugurated was bitterly and stubbornly 
contested, and resulted in much lawlessness and 
acts of violence on the part of the strikers and 
their sympathizers towards the property of the 
company, with the purpose in view of preventing 
the operation of the cars and forcing a submission 
to their terms. The act which resulted in plaint- 
iff's injury was not committed by an employee, a 
fellow passenger, or by one having any connec- 
tion or relation whatever with the company, but 
by a boy who was in no way under the control of 
the company or any ofits agents. He was asym- 
pathizer with the strikers, and by his act of law- 
lessness no doubt thought he was aiding their 
cause. The question as to the extent of responsi- 
bility of a carrier of passengers and the degree of 
care essential to be exercised for their protection 
as to acts committed by strangers to the carrier 
has never, prior to this case, been presented to 
this court for its decision. The general rule that 
such carrier is required to exercise the highest 
degree of care and foresight consistent with the 
orderly conduct of its business is one that has 
very uniformly been applied by all the courts in 
eases where the act or omission complained of as 
negligence was in respect to a matter under the 
control of the carrier. A carrier of passengers is 
required to exercise the highest care in respect to 
the equipment of its road and transportation fa- 
cilities, in providing suitable machinery for the 
operation of its cars, in the employment of com- 
petent and faithful servants and agents, and gen- 
erally, as to all acts pertaining in any way to the 
conduct of its affairs in furtherance of its under- 
taking as a carrier; and in respect to such mat- 
ters the rule has always been very strict. It is 
insisted by plaintiff that the rule applies to this 
case, and thatit was the duty of defendant, in 
view of the condition surrounding the strike, to 
exercise the utmost care and vigilance to guard 
and protect plaintiff, while a passenger, from 
acts of violence at the hands of persons, whether 
under the control of defendant or not, and from 
dangers from whatever source arising. It is in- 
sisted that the act of the boy who threw the stone 
in question was such as -the defendant might, 
from the circumstances and conditions of the 
strike, reasonably have anticipated, and could 
have been guarded against and prevented. We 
have been cited to no case where the high degree 
of care essential as to matters within the control 
of the carrier has been extended and applied 
with all its force and strictness to acts of persons 
beyond its control, and for which it was in no 
way responsible, directly or indirectly. Some 
cases cited and relied upon.by plaintiff do not 
sustain his position. Exton v. Railroad Co. (N. 
J. Sup.), 42 Atl. Rep. 486, 56 L. R. A. 508, was a 





case where the company had permitted hackmen 
to occupy its premises in soliciting trade, and a 
passenger was injured by their misconduct. The 
company was held liable; but the decision is 
placed upon the ground that the company had 
the right to control its depot grounds and build- 
ings, and, as it permitted hackmen to occupy the 
same, was responsible to passengers for injuries 
resulting from their misconduct, if it failed to 
exercise proper care to protect them. Wright v. 
Railroad Co. (Colo. App.). 35 Pac. Rep. 196, was 
a case where the company permitted disorderly 
persons to become and remain passengers, and is 
not in point. It was the clear duty of the com- 
pany in that case to exercise the highest care to 
prevent injury to passengers from the acts of 
disorderly passengers, and the strict rule was 
clearly applicable to the facts there shown. It is 
well settled that a carrier of passengers is bound 
to exercise the utmost care to maintain order and 
guard and protect passengers from violence and 
insult at the hands of fellow passengers, from 
such injury and insult as might reasonably have 
been anticipated or naturally expected to occur, 
in view of all the circumstances and the number 
and character of passengers on board. Lucy v. 
Railway Co., 64 Minn.7,65 N. W. Rep. 944, 31 
L. R. A. 551; Mullan v. Railway Co., 46 Minn. 
474,49 N. W. Rep. 249. The rule is founded 
upon the fact that the company has control of its 
cars and premises, a police supervision to prevent 
violations of the law, and may lawfully ejeet and 
remove disorderly persons therefrom, or arrest or 
otherwise suppress and control them. In Rail- 
way Co. v. Boyle (Ga.),43 8. E. Rep. 242, the 
employees of the company had taken two tramps, 
who were concealed about the train. and tres- 
passers thereon, and placed them in the express 
ear, tieing them there with a rope about their 
wrists. During their struggle to escape one of 
them shot the express agent in charge of the car. 
The general principal of law was applied, and it 
was held that it was the duty of the railway com- 
pany to protect its passengers from insult or in- 
jury at the hands of a fellow passenger, or third 
person, when the circumstances are such that a 
person in the exercise of that degree of diligence 
known to the law as extraordinary care would see 
and apprehend that the passenger was in danger 
of injury. It was accordingly held that, asthe 
company had placed the tramps in the car, and 
assumed charge and control of them, the striet 
rule of care essential in such cases applied, and 
protected the express agent to the same extent as 
a passenger. Empire Transp. Co. v. Philadel- 
phia & R. Coal & Iron Co., 23 C. C. A. 564, 77 
Fed. Rep. 919,35 L. R. A. 623, and Haas v. Railroad 
Co. (Ga.),7S. E. Rep. 629. were cases involving 
the liability of carriers of freight, and are not in 
point, for a different rule of responsibility exists 
as to such carriers. In respect to goods a carrier 
is an insurer for the safe transportation and 
delivery of the property intrusted to it for 
carriage, and is relieved from liability only by 
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the act of God or the public enemy. A carrier of 
passengers is not an insurer of their safety, and is 
liable to them for such injuries as result from its 
failure to exercise proper care for their pro- 
tection. A number of other cases are cited and 
relied npon by counsel, wherein the general rule 
is stated substantially as contended for by him, 
namely, that a carrier of passengers is required to 
exercise the utmost vigilance to protect pas- 
sengers ‘from insult and injury from whatever 
cause arising; but an examination of them shows 
that they are all cases where the carrier had per- 
mitted third persons to enter upon its premises or 
cars, and thereafter failed to exercise a proper de- 
greeof care to restrain them from acts of lawless- 
ness; and there can be no question as to their 
soundness. The question before us is whether this 
strict rule applies to the aet of a stranger, such as 
here shown. That it does not is sustained by 
some very respectable authorities. Tall v. Packet 
Co. (Md.), 44 Atl. Rep. 1007, 47 L. R. A. 120; 
Railroad Co. v. MacKinney, 124 Pa. 462, 17 Atl. 
Rep. 14, 2 L. R. A. 820, 10 Am. St. Rep. 601; 
Thomas vy. Railroad Co., 148 Pa. 180, 23 Atl. Rep. 
989, 15 L. R. A. 416; Railroad Co. v. Pillsbury, 
123 Ill. 21, 14. N. E. Rep. 22,5 Am. St. Rep. 483. 
In our our opinion, it would be unjust to require 
a carrier of passengers, either a steam or a street 
railway company, to exercise the utmost care and 
vigilance to guard and protect passengers from 
criminal acts of strangers, persons not under its 
control or subject to its orders, and for whose acts 
it is in no way responsible. And we hold. with- 
out further discussion, as respects the acts of such 
strangers, that carriers of passengers are liable to 
the exercise of ordinary care and prudence only. 
Such carrier is liable for all injuries resulting 
from the acts of strangers which are reasonably 
to be anticipated under the particular cireum- 
stances, and which ordinary care and prudence, 
had it been exercised, would have prevented. 

It remains to consider whether, within this 
rule, the evidence is sufticient to sustain the 
charge against defendant of actionable negli- 
gence, the burden to show which was upon the 
plaintiff. The familiar rule that evidence of an 
accident is prima facie proof of negligence against 
the carrier, can have no application to this case, 
because the act resulting in the injury did not 
arise from any act or omission of defendant. 
The presumption of negligence in sich cases 
arises only where the thing causing the injury 
complained of was under the exclusive control of 
the carrier or its*servants or employees. The act 
complained of here being that of a stranger, it 
was incumbent upon plaintiff aftirmatively to 
prove that defendant failed to exercise proper 
care to prevent it. The question arises whether 
the evidence was suflicient to charge defendant 
with negligence in this respect. What, if any- 
thing, should he have done, which he did not do, 
to protect plaintiff and other passengers from 
acts of this kind? It is claimed that he should 
have pulled down the blinds of the car in which 





plaintiff was riding. It appears that the material 
of the blinds inside the windows was leather, and 
the contention is that, had they been pulled down, 
the stone thrown by the boy would not have 
passed into the car, or in any way injured the 
plaintiff. It is also contended that the defendant 
might have protected plaintiff from this injury 
by stretching a heavy canvas over the windows 
outside the car; and, lastly, that he should have 
informed plaintiff of the conditions existing dur- 
ing the strike, the fact that violent and lawless 
acts were being committed by the strikers and 
their sympathizers. As to the first two theories 
of plaintiff,—pulling down the inside blinds and 
stretching a heavy canvas outside the car over 
the windows, — we are of the opinion that the 
failure to do this is not sufficient on which to 
base a recovery. It would be unreasonable to 
require of defendant so to act, and though, per- 
haps, the suggested precaution would have pre- 
vented such an injury as that here complained of, 
and conceding that defendant was bound to 
anticipate an unlawful act of this kind, the rule 
of ordinary care and prudence is not so exacting 
as to require one charged with its exercise to take 
doubtful or unreasonable precautions to guard 
against the lawless acts of strangers. And, be- 
sides, it is reasonably clear that, had defendant 
pulled down the blinds of the car in question, or 
covered the outside of the windows with a heavy 
canvas, it would have provoked the strikers and 
their sympathizers to acts of greater violence. 
They would naturally have assumed, on seeing a 
car pass in that condition, that either the officials 
of the road or nonunion or scab employees were 
aboard, and it would have incited the law- 
less element to greater efforts to prevent the 
operation of the cars. As to the third propo- 
sition,—that defendant was in duty bound to 
notify plaintiff of the violent .conduct of some of 
the strikers and their sympathizers, — we are un- 
able to concur with plaintiff, for these reasons: 
He was a resident of Duluth, and had occasion 
daily to use the cars of defendant in passing to 
and from his home to-his place of business.. He 
knew that astrike had been inaugurated by the 
street car employees, and the conditions surround- 
ing it were so notorious and generally known as 
to preclude the possibility, even, that he was not 
fully aware of the lawlessness of the strikers. He 
was in as good a position as was defendant to an- 
ticipate dangers of this kind. Whatever defend- 
ant knew concerning the acts of the strikers was 
obvious and apparent to all persons of ordinary 
intelligence. Defendant exercised the precaution 
of inducing the city authorities to swear in a large 
force of extra policemen to prevent criminal acts 
of the strikers and their sympathizers. If they 
were unable to control the mob and prevent acts 
of this kind, we are at a loss to know what de- 
fendant could have done to prevent them, short 
of armoring his cars, and this, of course, would 
be so unreasonable a requirement as not to be 
thought of fora moment. It is not reasonable to 
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suppose that, had defendant given this warning 
to plaintiff. it would have had the effect claimed 
for it.—protected him. 

Our conclusions upon the whole record are that 
the evidence relied upon is insufticient to charge 
defendant with actionable negligence. The ques- 
tions on which we have disposed of the case at 
this time were not intended to be covered by the 
former decision. Some expressions in that opin- 
ion may be construed as announcing the law on 
certain phases of the case, but they were not so 
intended. But one question was there decided, 
and any expressions therein which may be incon- 
sistent with the conclusions now arrived at must 
be regarded as Some members of the 
court, when the case was here before, were in 
some doubt upon the principal question now de- 
cided, but those doubts have been overcome fully 
by the further argument and consideration of the 
case, and we are all agreed upon the conclusions 


obiter. 


now reached. 

The action has been tried several times. The 
facts are practically undisputed. The only claims 
of negligence relied upon by plaintiff in support 
of the verdict are those just pointed out, and for 
the reason that the failure of defendant in these 
respects is not sufticient to charge him with neg- 
ligence within the rule of ordinary care and pru- 
dence, the case should be brought to an end, and 
further litigation and expense obviated by a final 
judgment. Itis therefore ordered that the order 
appealed from be reversed, and the cause re- 
manded to the court below. with directions to 
enter judgment for defendant. 


Nore.—Liability of Railroad for Injuries to Pas- 
sengers Caused by the Wrongful Acts of Third Per- 
sons.—It must be carefully be borne in mind in con- 
sidering the subject before us that a fellow passenger 
is not a third person or stranger. Therefore cases 
having todo with the subject of a carrier’s duty to 
protect a passenger from the acts of a fellow passen- 
ger are notin point with the subject of this annota- 
tion. 

The principal case deals with the question of the 
earrier’s duty to protect the passenger from mob vio- 
lence. A very interesting case on this subject is that 
of Chicago & A. R. Co. v. Pillsbury (IIl.),8 N. E. Rep. 
803. In this case, defendant, a railroad company, 
stopped at a place not a usual stopping place and took 
aboard laborers who had taken the place of strikers. 
The police guarded the laborers until they entered 
the train. When the train stopped at a railroad cross- 
ing,a mile and one-half beyond, it was boarded by a 
mob, who attacked the laborers as scabs and shot the 
plaintiff, a passenger. Recovery in the lower court 
was reversed by the supreme court and the case re- 
manded. The trial court instructed the jury that, if 
the circumstances were such as to lead a prudent 
man to believe that the presence of the non-union 
men upon the train would provoke an attack by the 
strikers, and the appellant knew of such cireum- 
stances, then the admission of the non-union men 
into the cars was a violation of appellant’s duty to its 
passengers and the appellee was entitled to a recovery, 
In criticising this instruction, the: supreme court 
speaking by Magruder, J., says: ‘Instructions must 
be based upon the evidence. If it is left tothe jury 


| 
| 





to determine whether or not a prudent man would 
draw certain conclusions from certain circumstances 
it must at least appear that there was some reasonable 
and natural relation between the circumstances ex- 
isting and the conclusions to be drawn from them. No 
prudent man, even in the exercise of that high degree 
of care Which the law imposes upon the carrier of 
passengers, could be expected to foresee or anticipate 
that the animosity of union towards non-union laborers 
would lead to such a wanton and fiendish attack as is 
shown by this record to have been made in a civilized 
city, upon atrain full of peaceable and orderly pas- 
sengers.”’ This case was tried again and the trial court 
changed its objectionable instruction and gave 
another in its stead on which the jury again ren- 
dered a verdict for plaintiff. The court instructed the 
jury that it was the duty of defendant, as acommon 
carrier of passengers to exercise the utmost eare, skill 
and vigilance to carry plaintiff safely, and to protect 
him against any and all danger, from whatever source 
arising, so faras the same could, by the exercise of 
such a degree of care and vigilance, have been rea- 
sonably foreseen and prevented. On appeal the ap- 
pellant contended that the instruction required a 
higher degree of care to be observed by defendant for 
the safe carrying of passengers than the law imposes. 
In sustaining the verdict in this case the supreme 
court, speaking by Seott, J., says: ‘With regard to 
danger and hazard to travel arising otherwise than on 
the train, and not incidents of such travel, the degree 
of care to be observed to discover and prevent all 
danger to and consequent injuries to passengers, must 
depend ina large measure upon the attendant cireum- 
stances. No doubt in many cases, if the carrier ob- 
serves ordinary care and diligence to discover and 
prevent injury to passengers, such as any prudent 
person would do for his own personal safety, it will 
be exonerated from liability. In other cases and un- 
der other circumstances it will, no doubt, be the duty 
of the carrier to exercise the utmost care, skill and 
diligence to protect the passengers from danger and 
injury, so far as the same, by the exercise of such care, 
skill and diligence, could have been reasonably and 
practically foreseen and anticipated in time to pre- 
ventinjury. * * * Prior to the time the plaintiff 
was injured, the box cars containing these laborers 
had been assailed, and it might reasonably have been 
inferred that danger to passenger cars cn the same 
account was imminent, and common prudence should 
have induced the taking of extraordinary precaution- 
ary measures. * * * Under the circumstances, the 
law would charge the defendant with negligence in 
stopping a train filled with passengers, in the midst of 
a howling, revengful, lawless mob, to take on persons 
whom the mob were seeking an opportunity to mal- 
treat. * * * Defendant ought reasonably to have 
anticipated the mob might attack its train to reach 
the object of their vengence, so soon as it had passed 
from the protection of the police, and precautionary 
measures should have been taken to’prevent the injury 
to passengers. The verdict is a sufficient warrant for 
the conclusion that reasonable precautions were not 
observed.” Magruder and Sheldon, JJ., dissent. 

The solution of this whole question on principle 
should not be a difficult undertaking. The difticulty 
comes, as in nearly all questions of law, in the appli- 
cation of the principle to a certain state of facts. There 
is of course a distinction between the duty ofa car- 
rier toward freight and passenger traffic on its lines. 
Toward the former it assumes the attitude of an in- 
surer, being relieved from liability only by act of God 
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orthe public enemy. Toward passengers, however, 
acarrier is not an insurer, but itis held to a very 
high degree of care. As to matters over which the 
carrier has perfect and exclusive control, as for in- 
stance the selection of equipment, the fitness and con- 
struction ofthe read, and the employment of compe- 
tent servants, the carrier is obligated to “the highest 
reasonable and practicable skill and diligence.” In re- 
gard, however, to the acts of third persons or to dan- 
gers and perils not incident to the ordinary mode of 
travel, the carrier is not held to such a strict account- 
ability. It must, however, be diligent to observe every 
reasonable precaution to prevent injury to passengers 
from any outside souree whatever which it has any 
reason to anticipate and any power to control. Further 
than this thelaw does not go. Ifa carrier could not 
reasonably have anticipated the danger or was pos- 
sessed of no powerto control or prevent it, no liabil- 
ity for the resulting injury can possibly attach to it. 
The principle care falls within this rule. So also does 
the case of Keeley v. Railway Co., 47 How. Pr. (N. Y.) 
256, where the accident was occasioned by the mis- 
placement of a switch in the darknessof midnight 
by some evil disposed person not connected with the 
railway company, and only a short time before 
the train arrived. The railroad in such case 
was of course exonerated from liability be- 
cause it could not have’ reasonably anticipated 
the cause of the accident nor have prevented or 
remedied it. under the circumstances almost exactly 
the same facts were involved in the ease of Fred- 
ericks v. Railroad Co., 157 Pa. St. 108,27 Atl. Rep. 
689, 22 L. R. A. 306, where the injury resulted from 
the criminal act of a stranger in turning a switch 
under such eircumstanees as made it not negligence 
on the part of the railroad company in failing to dis- 
cover the mischief or prevent its effect. The railroad 
company in such case was of course not liable. Other 
authorities have completely settled the law that rail- 
road companies are not liable for the torts of third 
persons tampering with the rails or switehes where 
the company had no reason to anticipate the oceur- 
rence nor any knowledge of it in time to ayoid the 
injury. Worth v. R. R., 51 Fed. Rep. 191; Latch vy. 
R. R., 3 Hurlst v. N. 930, 27 L. J. Exeh. 155; 
Deyo yv. Railroad, 34 N. Y.9; Miller v. Railroad, 20 
Oreg. 285: East Tennessee R. R. v. Kane Ga. 

22 L. R. A. 315. In the last ease it was held that the 
mere fact that a r.ilroad company fails to recover 
from a discharged employee a key which controls 
the turning of a switeh is not of itself sufficient to 
make the company liable for the criminal act of such 
employee in maliciously misplacing a switch for the 
purpose of working a train. 

Nor is it any part of the contract between a pas- 
senger and a railroad company that the latter will 
furnish ,a police force sufficient to quell mobs by the 
Pittsburgh A. & C. R. R. vy. Hinds, 53 Pa. 
In this case a crowd of drunken men rushed 


Wayside. 


St. 512. 


into the train overpowering the conductor and com- 


menced a free for all fight resulting in severe injury 
to the plaintiff. The railroad company nor the con- 
ductor did not nor could not have anticipated the 
occurrence. But the court was very particular in 
limiting the rule in this case to the facts. For in- 
stance, the court held that even if the company or the 
conductor did not know of the drunken mob about to 
board the train, still if such persons were allowed to 
board the train without resistance on the part of the 
conductor the company would be liable for the injury 
resulting to fellow passengers. But on the other 





hand it is held that it is not the duty of railroad com- 
panies to furnish their trains with a police force 
adequate to meet such emergencies, so that if the con- 


ductor is overpowered the accident is one which the 
company had no power to prevent, and therefore one 
which could impose upon them no liability. How- 
ever, the court extends the rule against the company 
still further, and holds the defendant liable because 
the conductor did not attempt to quell the disturb- 
ance inside the car. The court said: “If the con- 
ductor did not do all he could to stop the fighting, 
there was negligence. Whilst a conductor is not pro- 
vided with a force sufticient to resist such a raid as 
was made upon the train in this instance, he has, 
nevertheless, large powers at his disposal. He may 
stop the train and call to his assistance the engineer, 
the firemen, all the brakesmen, and such passengers 
as are willing to lend a helping hand, and it must be 
a very formidable mob indeed, that can resist such a 
force. Until, at least, he has put forth the forces at 
his disposal, no conductor has a right to abandon the 
conflict. He should have stopped the train, and 
hewed a passage through the intrusive mass until he 
had expelled the rioters, or have demonstrated, by an 
earnest experiment, that the undertaking was im- 
possible.” 

As to liability of carrier for injuries caused by mis- 
siles thrown by strangers, the authorities are in ac- 
cord with the principal case, that in such eases 
the company is not liable. Pennsylvania R. R. v. 
MacKinney, 124 Pa. St. 462; Thomas v. Railroad, 148 
Pa. St. 180, 15 L. R. A. 416. Noris arailroad com- 
pany bound to screen its car windows effectually 
against stones or other missiles that may be thrown 
from the out side by persons over whom the company 
has no control. Missimer vy. Railroad Co., 17 Phila. 
172. 

Other instances of violence by third persons sub- 
stantiate the general rule that under ordinary cireum- 
stances the company is not liable for injuries result- 
ing from such acts. Jones v. Railroad Co., 45 U. C. 
Q. B. 193 (Explosion of fog signal placed on track by 
stranger): Mars v. Canal Co., 54 Hun (N. Y.), 625 (en- 
gine on side track started by stranger); Western, ete., 
R. R. v. Herold, 74 Md. 510 (stranger unloosening 
brakes on ear standing alone on a grade); Harris v. 
Railroad Co., 13 Fed. Rep. 591 (hand car placed on 
track by stranger); Batton v. Railroad Co., 77 Ala. 
591, 54 Am. Rep. 80 (disorderly conduct by strangers 
to lady passenger in depot). In the following cases, 
however, the company has been held liable. Dean v, 
Depot Co., 41 Minn. 360, 48 N. W. Rep. 54, 16 Am. St, 
Rep. 703, 5 L. R. A. 442 (where a depot company was 
held liable for injury caused by brutal man who was 
employed by one of the tenants of its building); 
Wright v. Railroad Co., 4 Colo. App. 102, 35 Pace. Rep. 
196; Connell v. Railway Co., 93 Va. 44, 24:-N. E. Rep. 
467 (where a passenger was struck and robbed by an 
intruder); Railway Co. v. Boyle (Ga.), 428. E. Rep. 
242 (where a passenger was injured by scuffle of con- 
ductor with two tramps which he allowed to board 
the train). 


JETSAM AND FLOTSAM. 
LIABILITY OF SURGEON FOR NEGLIGENCE IN PERFORM - 
ANCE OF OPERATION IN CHARITY HOSPITAL. 

The decision of the Supreme Court of Georgia in 
in Akridge vy. Noble, March 1902, 41 8S. E. Rep. 
78, has aroused censiderable comment and some ad- 
verse criticism. The action was by a charity patient 
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in a hospital against a surgeon for male practice in an 
operation performed on her without compensation, 
and the main legal point actually decided is expressed 
in the following extract from the syllabus by the court: 

“In the trial of an action brought against a surgeon 
for malpractice, in which it was claimed that a sponge 
or pad which had been placed in the body of the 
plaintiff for the purpose of absorbing blood and pus 
while an operation was being performed had been 
carelessly left in the body after the wound had been 
closed, from which injury resulted, it was not error 
for the court to charge the jury that, if they believed 
the pad or sponge had been in fact left in the body, 
they should then determine whether it was so le‘t by 
reason of the failure of the defendant to exercise due 
eare and skill, and that he owed the plaintiff a duty 
to exercise reasonable care and skillin performing 
the operation; including in that expression not only 
the opening of the body and the removal of the af- 
fected parts, but also the use and handling of the 
sponges or pads.” 

The real controversy before the Appellate Court of 
Georgia was on the question whether the trial judge 
had ‘‘compelled the jury to return a verdict in favor 
of the defendant, unless they found, under the evi- 
dence, that the defendant .was lacking in both care 
and skill, when it was never contended that the de- 
fendant was lacking in professional skill, but it was 
only contended that he was liable on account of his 
failure to carefully perform his duty on the particu- 
lar oceasion in question; that the removal of the pads 
or sponges from the body of a patient is not a part of 
the operation and does not require any surgical skill; 
the failure to remove the sponge not being due to any 
want of skill on the part of the defendant, but due, 
as plaintiff contends, simply to his carelessness and 
negligence in not removing the same from the body.” 
The Supreme Court of Georgia holds, as we think 
properly upon the evidence presented, that under the 
charge, as given to the jury, the liability of the sur- 
geon, for deficiency either in skill or care, was gen- 
erally subinitted as ground for recovery on the part 
of the plaintiff, and it was decided that a verdict for 
the defendant would not be disturbed. 


CORRESPONDENCE. 
To the Editor of the Central Law Journal: 

Gentlemen: Is there any text-book published 
dealing with the law of automobiles, and their rights 
on the road and their duties with reference to horses 
that appear to be frightened? 

The Indiana Mineral Springs Company has been 
sued for damages for personal injuries caused by a 
horse frightening at their passenger automobile, and 
the claim is made that the autodriver was negligent 
in failing to stop after he saw that the horse was 
frightened. What do your readers know about cases 
on that point? McCaBE & MCCABE. 

Williamsport, Ind. 
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1. ACKNOWLEDGMENT — Deputy Consul General. — A 
deputy consul general can take an acknowledgment of a 
deed and mortgage. — Stewart v. Linton, Pa., 5% Atl. Rep. 
744. 

2. ACKNOWLEDGMENT — Notary’s Seal. — Where a no- 
tary’s certificate of acknowledgment of a deed is not au- 
thenticated by his seal, the deed is not entitled to record. 
—Koch v. West, Iowa, 92 N. W. Rep. 663. 

3. ACTION — Joinder.—That two several contracts with 
different persons are forthe same service will not au- 
thorize joinder of causes of action against such persons 
on their several contracts.—Stewart v. Rosengreen, Neb., 
92 N. W. Rep. 586. 

4. ADVERSE POSSESSION — Evidence.—Where defend- 
ant claimed title by adverse possession, his testimony 
that he intended to take possession and hold as owner, 
uncorroborated by acts indicating such intention, is insuf- 
ficient to require a finding in his favor. — Ritter v. Myers, 
Neb., 92 N. W. Rep. 638. 

5. ADVERSE POSSESSION -- Record Title.—In a proceed 
ing to assess amages for the construction of a highway, 
where defendant had title by adverse possession, the 





fact that he did not have record title was immaterial.— 
Hohl vy. Osborne, Iowa, 92 N. W. Rep. 697. 
6. AGRICULTURE — License. — Where the privilege 


granted to conduct a show on the state fair grounds was 
revoked because the terms of the privilege were willfully 
broken by the licensee, he is without remedy. — Mackay 


v. Minnesota State Agricultural Soc., Minn., 92 N. W. Rep. 
539, 
7. ALTERATION OF INSTRUMENTS — Holder in Due 


Course. — Under the direct provisions of negotiable in- 
struments law section 205, a note which has been mate- 
rially altered may be enforced according to its original 
tenor in the hands of a holder in due course not a party 
to the alteration. — Mutual Loan Assn. v. Lesser, 75 N.Y, 
Supp. 629. 

8 ANIMALS — Vicious Dog. — Owner of a vicious dog 
which bit a child held liable for damages, though the 
child had on previous occasions tantalized the dog.— 
Schilling v. Smith, 78 N. Y. Supp. 586. 

9. APPEAL AND ERROR — Amount of Bond, — No appeal 
lies from an order fixing the amount of a bond in a rail- 
road condemnation proceeding. — Pittsburg, C. & W. R. 
Co. v. Gamble, Pa., 58 Atl. Rep. 759. 

10. APPEAL AND ERROR — New Trial. Where the 
grounds for a new trial are not stated, the court will ex- 
amine the record to ascertain whether it contains error 
to warrant the grant. — Bernier v. Anderson, Idaho, 70 
Pac. Rep. 1027. 

11. APPEAL — Review. — Where there is a decision by a 
trial judge of a material question of fact, the party in 
whose favor the decision was made may not question its 
accuracy for the purpose of sustaining a judgment in his 
favor entered upon the verdict of a jury.—Citizens’ Bank 
v. Rung Furniture Co., 78 N. Y. Supp. 604. 
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12. ARREST — Good Faith of Oflicer. — Under the direct 
provisions of Code, § 5199, an officer making an arrest 
must inform the person arrested of the intention to ar- 
rest, of the cause, and the authority to make it, and that 
he is a peace officer. — Stewart v. Feeley, Iowa, 92 N. W. 
Rep. 670. 

13. ATTORNEY AND CLIENT — Notice to Withdraw.—Ac- 
quiescence of a client inan attorney continuing to act 
for him is equivalent to withdrawal of a notification that 
he would no longer be represented by him. — Steinson v. 
Board of Education of City of New York, 75'N. Y. Supp. 
703. 

14. ATTORNEY AND CLIENT — Specitic Performance.—In 
an action to secure in effect the specific performance of 
acontract by an intestate to will his estate to plaintiff, 
the employment by plaintiff of the administrator's at- 
torneys held not a fraud. — McCabe v. Healy, Cal., 70 Pac. 
Rep. 1005 

15. BANKRUPTCY — Discharge. — The discharge ofa 
bankrupt does not affect any lien either by contract or 


judicial proceedings against property — Paxton v. Scott, 


Neb., 92 N. W. Rep. 611. 

16. BANKRUPTCY — Fraudulent Conveyance. — Where a 
conveyance was in fact fraudulent, creditors may have it 
set aside on a showing to that effect, and that when the 
action was brought the grantor had no property subject 
to execution. — Schreck v. Hanlon, Neb., 92 N. W. Rep. 
625. 

17. BANKRUPTCY — Preference. — The Federal Bank- 
ruptey Act of 1895, § 60, U.S. Comp. St. 1901, p. 3445, does 
not make the intent of the bankrupt an essential element 
of a preference. — Gabriel v. Tonner, Cal., 70 Pac. Rep. 
1021. 

18. BANKRUPTCY — Preference.—Where defendants ad- 
mit that an assignment of their account against a bank- 
rupt to the purchaser of his stock and business was with 
the understanding that it was to be used in ‘payment 
therefor, the transaction held a preference.—Hackney v. 
Hargreaves, Neb., 92 N. W. Rep. 626. 

19. BANKRUPTCY—Reccivership.—Order for the transfer 
of bankrupt’s property from receiver appointed by state 
court to trustee in bankruptcy, on condition that the fees 
for the attorneys and receiver shall be first paid, held er- 
ror.—Hanson y. Stephens, Ga., 42 8, E. Rep. 1028. 

20. BANKRUPTCY—State Courts.—The state courts have 
jurisdiction of an action of replevin against a trustee in 
bankruptcy, who claims that the goods in controversy 
belonged to the bankrupt. — Cooke v. Scovel, N. J.,58 
Atl. Rep. 692. 

21. BANKRUPTCY — Writ of Error.—A judgment that a 
person is not a bankrupt, entered on a verdict of not 
guilty in a trial by jury under Bankr. Act, § 19 U. S. Comp. 
St. 1901, p. 3429, held reviewable only by writ of error.— 
Elliott v. Toeppner, U.S. 8. C., 28 Sup. Ct. Rep. 13%, 

22. BENEFIT SOCIETIES — By-laws.—Certificate of an 


assessment life insurance association, issued before a 
certain date, held to be governed by the old by-laws, 


whether recent by-laws excepting them were void or 
valid. — Evans vy. Southern Tier Masonic Relief Assn., 78 
N. Y. Supp. 611. 

23. BENEFIT SOCIETIES — Powers of Grand and Sub- 
ordinate Lodges.—Where no authority over the payment 
of death benefits in the subordinate lodge is shown, 
dealings with the beneficiaries can establish no habillty 
on the part of the Grand Lodge —Adams v. Grand Lodge, 


A. O. U. W. of Nebraska, Neb., 92 N. W. Rep. 588. 
24. BENEFIT SOCIETIES — Tribunal Establisbed by 
Society. — Judgment of tribunal established by constitu- 


tion of benevolent society, as to extent of injuries, held 
binding on a member. — Sanderson y. Brotherhood of 
Railroad Trainmen, Pa., 54 Atl. Rep. 767. 

25. BONA FIDE HOLDER — Bills and Notes.—The fact 
that one paid full value for a note before maturity is not 
alone suflicient to establish that he was a bona fide 
holder, Where the circumstances were such as to put him 
on inquiry. — Citizens’ Bank v. Rung Furniture Co., 78 
N. Y. Supp. 604. 








26. BILLS AND NOTES—Interest.—On an allegation ina 
suit on a nete that interest due at a given day was a 
stated sum, no larger sum than that can be recovered up 
to the date stated. — King v. Westbruoks, Ga., 42 8. E. 
Rep. 1002. 

27. BILLS AND NOTES — Negotiability. — A note is not 
rendered nonnegotiable by an agreement to pay the sum 
named with exchange on another poimt. — Haslack v. 
Wolf, Neb., 92 N. W. Rep. 574. 

28. BREACH OF MARRIAGE PROMISE—Damages.—In an 
action for breach of promise of marriage, bad character 
of plaintiff is not available in mitigation of damages un- 
less expressly so pleaded.—Herriman v. Layman, lowa, 42 
N. W. Rep. 710. 

29. BRIDGES — Defective Structures. — In constructing 
and maintaining a public bridge, a county is required to 
provide for what business may be fairly anticipated for 
the accommodation of the public.—Seyfer v. Otoe County 
Neb., 92 N. W. Rep. 756. 

30. BUILDING AND LOAN ASSOCIATIONS—M. rigage.—On 
the foreclosure of a mortgage by the receiver of a build- 
ing and loan association, the mortgagor is not entitled to 
have the dividends which may finally be paid on his 
stock computed and applied on the mortgage debt.— 
Hoagland v. Saul, N. J., 5% Atl. Rep. 764. 


31. BUILDING AND LOAN ASSOCIATIONS — Usury. — A 
foreign building association, which reserved a greater 
right of interest than 10 per cent., held not exempt from 
the penalties of the usury laws.—Anselem v. American 
Savings & Loan Assn., Neb., 92 N. W. Rep. 745. 

32. CARRIERS — Duty to Passenger. — A railroad com- 
pany is bound to exercise extraordinary diligence 
towards a passenger while alighting from its trains. 
Evidence that a passenger, while attempting to alight 
from a train, was injured, held sufficient to justify a ver- 
dict against the carrier. — Southern Ry. Co. v. Reeves, 
Ga., 42 8. E. Rep. 1015. 

33. CARRIERS — Wounded Feelings.—A railroad com- 
pany is liable in damages for an injury to the feelings 
and sensibilities of a passenger, caused by his wrongful 
expulsion from one of its cars, though such passenger 
may not have received any physical injury thereby.—Ma- 
bry v. City Electric Ry. Co., Ga., 42S, E. Rep. 1025. 

34. CENSUS — Population. — The United States census 
report, showing the population of the county, is not con- 
clusive evidence that the population was as given in 
such reports.-—State v. Davis, Neb., 92 N. W. Rep 740. 

35. CERTIORARI — Error of Judgment — Where the 
action of an inferior court is within its jurisdiction, 
its mistakes will not be reviewed by certiorari.—Eels v. 
Bailee, lowa, 92 N. W. Rep. 668. 

36. CONSTITUTIONAL LAW — Insurance Statute. — The 
Texas statute, authorizing the recovery of damages and 
attorney’s fees for failure of life insurance companies tu 
pay losses, held not unconstitutional as depriving parties 
of equal protection of the laws — Iowa Life Ins. Co. v. 
Lewis, U. 8. 8. C., 28 Sup. Ct. Rep. 126. 

37. CONTEMPT — False Swearing. — In proceedings to 
punish for contempt for falsely qualifying on a bond, the 
barden of proof was on the plaintiff to show that defend- 
ant falsely swore he was worth twice the ameunt of the 
bond.—Johnson v Austin, 78 N. Y. Supp. 501. 

38. CONTRACTS — Arbitration Clause.— An agreemeng 
by which parties stipulate in advance not to enforce in 
the courts a substantial right which may subsequently 
be involved in dispute between them cannot be enforced. 
--Hartford Fire Ins. Co. vy. Hon, Neb., 92 N. W. Rep. 746. 

39. CONTRACTS — Debt of Another. — Where a grantee‘ 
on taking title to premises, assumes the payment of 
claims for building materiais for which the grantor was 
liable, the grantee becomes the principal debtor and the 
grantor surety.—Hurd v. Wing, 78 N.Y. Supp. 574. 

40. CONTRACTS— Finding ofjJury. — Where purchaser 
returned books sold, and the jury,in action for price, 
found for him, it will be presumed on appeal that they 
found that the books did not accord with the contract of 
sale.—International Society v. Dennis, 78 N. Y. Supp. 497. 
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41. CONTRACTS — Restricting Bidding. — Contract to 
prevent bidding at judicial forclosure sale will not be 
enforced. — Nitrophosphate Syndicate of London, Eng- 
land v. Johnson, Va., 42 8. E. Rep. 995. 

42. CONTRACTS—Sealed Instrument. — One for 
benefit a sealed instrument is made, but who 
designated thereim has no legal capacity to sue to en- 
force it without an assignmeny thereof. — Williams v. 
Magee, 78 N. Y. Supp. 550. 

44. CORPORATIONS—Corporate Acts.— Where moneys 
are advanced for a corporation with the consent of all 
thestockholders and officers, such consent and request 
is equivalent to that of the corporation.— Burke vy. Sidra 

suy Co., Wis., 92 N. W. Rep. 568: 

44. CORPORATIONS—Exchange of Property.—Where a 
corporation issues stock in payment for property pur- 
chased, the valuation placed by them on the property 
and stock, in the absence of fraud, is binding and con- 
clusive as between the parties, but not on the courts or 
Tacoma Ry. & Power 


whose 
is not 





subsequent creditors.—Coler v. 
Co., N J., 53 Atl. Rep. 680. 

_ 45. CORPORATIONS — Independent Contractors. — The 
directors of a corporation, by a mere act of employing 
another to give a fireworks exhibition on behalf of such 
corporation, are not made personally liable for the neg- 
ligent acts of the person employed.— Bianki v. Greater 
American Exposition Co., Neb., 92 N. W. Rep. 615, 

46. CORPORATIONS— Negligence of Directors.— A for- 
mer stockholder of a national bank held not entitled to 
maintain an action against the bank and its directors to 
compel the latter to account to and pay him the damages 
resulting from their misconduct or negligence.— Hanna 
v. People’s Nat. Bank, 75 N. Y. Supp. 516. 

47. COVENANTS—Enforcement. — Owner of a dwelling 
house on land conveyed by deed containing building re- 
strictions against adjoining land held not precluded from 
enforcing'the same by the fact that the character of the 
ocality had changed- — Holt v. Fleischman, 78 N. Y. 
Supp. 647. 

48. COVENANTS - Running with Land.— A covenant ina 
deed “that they are free from all incumbrances” does 
not run with the land, so as to invest a remote grantee 
thereof with a right of action against the assignor.— 
Waters’ Estate v. Bagely, Neb., 92 N. W. Rep. 637. 

49. CouRTs—Construction of Statute.—Construction by 
the state courts of a statute which penalizes life insur- 
ance companies for failure to pay losses on demand 
adopted by the federal courts —Iowa Life Ins. Co. v. 
Louis, U. 8. 8. C., 23 Sup. Ct. Rep. 126. 

50. CourTs—Error to Hawaiian Courts. — Jurisdiction 
of the Supreme Court of the Uuited States to review 
judgments of the courts of the territory of Hawaii is, un- 
der Act April 30, 1900, measured by the power given to 
review judgments of state courts.—Equitable Life Assur. 
Soc. v. Brown, U. 8. 8. C., 23 Sup. Ct. Rep. 123. 

51. CourTs—Failure to Give Reason for Decision.—The 
authority of a decision of the Supreme Court of the 
United States, upholding arule of the court of the Dis- 
trict of Columbia, is not lessened by its failure to give 
the grounds for its decision. — Fidelity & Deposit Co. of 
Maryland v. United Statds,U. S. S. C., 23 Sup. Ct. Rep. 
120. 

52. CoURTS—Questions Decided.—A decision affirming 
a judgment does not become a precedent as to any ques- 
tion not expressly presented to the court, and left un- 
noticed, though it might have been raised, and, if raised, 
had been decisive of the case.—Larson yv. First Nat. 
Bank, Neb., 92 N. W. Rep. 729. 

58. CREDITORS’ SuIT—Realty Held in Trust.—In a suit 
to subject real estate, the title to which is held in trust 
to a judgment against the beneficiary, it was immaterial 
whether the beneficiary was insolvent or indebted when 
the trust was created.—Burk v. Tewksbury, Neb., 92 N. 
W. Rep. 726. ‘ 

54. ORIMINAL EVIDENCE—New Trial. — Where accused 
was not allowed to make a statement, what he desired to 
state should have been set forth ina motion for new 


| 





trial, in order for review-by the supreme court.—Hunt v. 
State, 42S. E. Rep. 1004. 

55. CRIMINAL EVIDENCE—New Trial.— Where a con- 
viction was warranted by the evidence, a motion for 
new trial containing only the general grounds was prop- 
erly overruled.—McPhail v. State, Ga., 42 S. E. Rep. 1001. 

56. CRIMINAL TRIAL—Argument of Prosecuting Attor- 
ney.—Improper argument of prosecuting attorney is un- 
available on appeal, where no exception was taken at the 
trial, and objection was first made on motion for anew 
trial.—State v. Sale, lowa, 92 N. W. Rep. 680. 

57. CRIMINAL TRIAL—Coercion of Jury.--That a jury has 
been kept together an unusually long time, without rea- 
sonable opportunity for sleep, will not vitiate the ver- 
dict, if it was voluntary.—Russell v. State, Neb., 92 N. W. 
Rep. 751. 

58. CRIMINAL TRIAL — Cross- Examination. — Where a 
defendant has offered evidence to show his previous 
good character, it is not error, on cross-examination, to 
ask the witness if he has known of defendant's being 
arrested —McCormick v. State, Neb ,92 N. W. Rep. 608. 

59. CRIMINAL TRIAL — Other Crimes.—On the trial for 
crime, itis error to show that defendant has committed 
other crimes having no connection with the one under 
investigation.—State v. Fitchette, Minn., 92 N. W. Rep. 
527. 

60. CRIMINAL TRIAL — Verdict. — On trial of an indict- 
ment, held not error to refuse to accept the verdict, and 
send the jury out with an instruction to find the defend- 
ant not guilty or guilty inone of the forms charged in 
the indictment.—State v. Gonneion, N. J.,53 Atl. Rep.701. 

61. DAMAGES—Fright. — There can be no recovery for 
fright which results in physical injuries, in the absence 
of contemporaneous injury to plaintiff, unless the fright 
is the proximate result of a legal wrong against plaintiff 
by the defendant.—Sanderson v. Northern Pac. Ry. Co., 
Minn., 92 N. W. Rep. 542. 

62, DEATH—Excessive Verdict. — In action for death, a 
verdict for more than $3,600 held excessive. — Garbaccio 
v. Jersey City,H. & P. St. Ry. Co., N.J., 53 Atl. Rep. 707. 

63. DERDS—Division of Property. — A division of prop- 
erty, by conveying land to some heirs and advancing 
money to others, held not to be interfered with because 
the division became unequal by increase in the value of 
the lands.—-White v. Watts, Iowa, 92 N. W. Rep. 660. 


64. DEPOSITIONS—Production of Documents.—An order 
to appear and produce certain documents before a com- 
missioner, in a commission issued by the Supreme Court 
of New York, so far as it directs the production of docu- 
ments, is illegal.—Jn re Edison, N. J., 53 Atl. Rep. 696. 

65. DEPOSITIONS—Time of Taking.—In the absence of a 
statute or court rule that depositions are taken during 
the term time of the court in which the cause is pending, 
the fact is not ground for suppressing them. — Donovan 
v. Hibbler, Neb., 92 N. W. Rep. 637. 

66. DISCOVERY—Examination Before Trial.—An ex parte 
order requiring the secret»ry of defendant corporation 
to submit to an examination held not to authorize an in- 
spection of the corporation’s books and papers. — 
Mautheyv. Wyoming County Co-Op. Fire Ins. Co., 78 N. 
Y. Supp. 596. 

67. DIivVORCE— Alimony. — Failure of the court to make 
specific finding of fact on a motion to modify a judgment 
of divorce, so far as it affects future alimony, is not 
assignable as error.—Barbaras v. Barbaras, Minn., 92 N. 
W. Rep. 522. 

68. EMINENT DOMAIN— Compensation to Land Owner. 
—An agreement that the county shall expend astipulated 
sum in improving a road at the request of the landowner, 
in lieu of damages, constitutes due compensation for 
land taken.—Welch v. Tipperry, Neb., 92 N. W. Rep. 582. 

69. EQuiITy—Pleading.—Allegations in a bill intended 
only to forefend an anticipated defense held improper.— 
Stevenson v. Morgan, N. J., 53 Atl. Rep. 677. 

70. ESTOPPEL — Husband and Wife. — Agreement by 
husband and wife to sell land held to estop the wife from: 
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assertingan interest therein under prior mortgage in an 
action to enforce performance.— Cone y. Cone, Iowa, 92 
N. W. Rep. 665. 

71. EVIDENCE— Admissibility. — On a prosecution for 
robbery, evidence of articles found besides those speci- 
fied in the indictment held admissible.—People v. Loomis, 
78 N. Y. Supp. 578. 

72. EVIDENCE—Corporation Books.—Books of account 
kept by corporation with third persons held not to be 
per se evidence of adebt against the corporation, in an 
action to charge the directors with liability therefor, on 
failure to file annual statements.—Minor v. Crosby, 78 N. 
Y. Supp. 594. 

73. EVIDENCE— Expert Opinion as to Damages. — It is 
an invasion of the province of the jury to permit an ex- 
pert togive his »pinion as to the amount of damages 
which should be awarded.—Read v. Valley Land & Cat- 
tle Co., Neb ,92 N. W. Rep. 622. 

74. EVIDENCE — Foundation. — Exclusion of an X-ray 
photograph, on the ground that a sufficient foundation 
had not been laid, held an abuse of discretion — Carlson 
v_ Benton, Neb. ,92 N. W. Rep. 600. 

75. EVIDENCE — Judicial Notice. — The court will take 
judicial notice of general rules of executive officers for 
the conduct af public business, duly made and published 
—Larson vy. First Nat. Bank, Neb., 92 N. W. Rep. 729. 

76. EVIDENCE — Judicial Notice. — A court will take ju- 
dicial notice of the process by which it has acquired jur- 
isdiction.—Stewart v. Rosengren, Neb., 92 N. W. Rep. 586. 

77. EVIDENCE — Sleeplessness. — In an action by an in- 
jured passenger, it is improper to ask nonexpert witness 
the cause of plaintiff's sleeplessness during the time she 
slept with witness.—Nichols v. Oregon Short Line R. Co., 
Utah, 70 Pac. Rep. 996. 

78. EXECUTION SALE — Consideration. — Inadequacy of 
consideration alone is not sufficient to maintain a claim 
thata purchase of land was not made in good faith, 
especially when the purchase is made at execution sale, 
—Koch v. West, lowa, 92 N. W. Rep. 66%. 

79. EXECUTION SALE — Crops. — A purchaser of land at 
execution sale is entitled to crops planted after confir- 
mation.—Jaques v. Dawes, Neb., 92 N. W. Rep. 570. 

80, EXECUTORS AND ADMINISTRATORS—Contracts.—An 
administrator cannot make contracts in his represen- 
tative capacity which will bind the estate. — Craig v. 
Anderson, Neb., 92 N. W. Rep. 640 

81. EXECUTORS AND ADMINISTRATORS—Contract of De- 
cedent. — Executors may be compelled to make convey- 
ance of land in accordance with contract of their deced- 
ent and deliver same to donee of the contract. — Jn re 
Huggins’ Estate, Pa., 53 Atl. Rep. 746. 

82, EXECUTORS AND ADMINISTRATORS — Debt Due Es- 
tate. — Where an administrator is indebted to the estate, 
if he be solvent at any time during administration he 
will be required to pay his debt to the estate in cash.—Jn 
re Howell’s Estate, Neb., 92 N. W. Rep. 760. 

83. EXECUTORS AND ADMINISTRATORS—Purchase Money 
Notes. — In a suit by an executor on notes given in pay- 
ment of the purchase price of land sold at executor’s 
sale, a plea alleging that defendant failed to get a good 
title held demurrable.—Keen v. McAfee, Ga., 42 8. E. Rep, 
1022. 

84. EXECUTORS AND ADMINISTRATORS—Res Judicata.— 
A decree whereby an executor was granted leave to 
mortgage property of an estate is not binding on a cred- 
itor who was not a party to the proceedings. — Hughes v, 
Treadaway, Ga., 42 8. E. Rep. 1035. 

85. EXPLOSIVES — Negligence.—Use of dynamite bombs 
and other improperly prepared explosives, by a corpo- 
ration giving a fireworks exhibition on its own grounds 
held negligence. Bianki v. Greater American Exposi- 
tion Co., Neb., 92 N. W. Rep. 615. 

86, FALSE IMPRISONMENT—Good Faith.—Where plaint - 
iffin an action for false imprisonment only demanded 
actual damages, defendant could not show that he had 
Teasonable grounds for belie ving that plaintiff had coim- 








mitted the offense for which he was arrested.—Stewart v. 
Feeley, lowa, 92 N W, Rep. 670. 

87. FIRE INSURANCE — Knowledge of Agent. — Knowl- 
edge of the local agent of an insurance company of other 
insurance on property is knowledge of the company.— 
Stage v. Home Ins. Co , 78 N. Y. Supp. 555. 

8s. FisH — Fishing Location.—One cannot make a valid 
fishing location on ground already occupied by another 
under a valid fishing location.—White Crest Canning Co. 
y. Sims, Wash., 70 Pac. Rep. 1003. 

89. FRAUDS, STATUTE OF—Contract for Services.—Con- 
tract for services which it was not impossible to perform 
within a year, and which had been fully performed by 
plaintiff, held not within the statute of frauds. — Dupig- 
nac v. Bernstrom, 78 N. Y. Supp. 705. 

90. FRAUDS, STATUTE OF — Part Payment. — A payment 
of part of the purchase price of personalty to the agent 
authorized te make the sale is a sufficient compliance 
with the statute of frauds.~Jones v. Wattles, Neb., 92 N. 
W. Rep. 765. 

91. GUARANTY — Application of Payment. — A payment 
bya debtor to his creditor, with instructions to apply the 
payment on a definite guaranty, held binding on the 
creditor — Coxe Bros. & Co. v. Milbrath, Wis., 92 N. W. 
Rep. 560. 

92. HIGHWAYS — Evidence. — In an action for injuries, 
owing toan alleged defectina highway while driving 
evidence that persons in the driving party had been 
drinking held properly admissible. — Guertin v. Town of 
Hudson, N. H., 53 Atl. Rep. 786. 

92, HOMESTEAD — Abandonment. — Whether absence 
from a homestead shall be deemed an abandonment or 
to have been made with the intention of returning de- 
pends on the facts of each particular case. — Wapello 
County v. Brady, lowa, 92 N. W. Rep. 717. 


94. HOMESTEAD — Execution Sale. — The grantee of a 
husband and wife, who owned 120 acres and lived on the 
middle 40, cannot claim that one of the other 40’s was 
their homestead as against a purchaser thereof at a sale 
under execution against the husband. — Kock v. West, 
Iowa, 92 N. W. Rep. 663. 

95. HOMESTEAD — Reinvestment. — Where defendants 
owned a farm of 240 aces, 40 acres of which, occupied as 
a homestead, was valued at $1,700, on sale of the farm 
they had the right to retain that amount for the pur- 
chase of a new homestead.—Richards vy. Orr, Iowa, 92 
N. W. Rep. 655. 

96. HOMICIDE — Evidence. — That’ the jury on trial for 
murder in the first degree reject evidence showing pre- 
meditation is no reason for setting aside their finding of 
an intentional and malicious killing. — Russell v. State, 
Neb., 92 N. W. Rep. 751. 

97. HOMICIDE — Intoxication. — It is immaterial on the 
trial for nurder that defendant became intoxicated at 
the solicitation of deceased.—Commonwealth v. Dudash, 
Pa , 53 Atl. Rep. 756. 

98. HOMICIDE — Intoxication. — In a prosecution for 
assault with intent to kill, an instruction that, if the de- 
fendant, was so drunk at the time of an alleged con- 
spiracy as to be incapable of understanding it, he was 
not guilty, was correct. — State v. Pasnau, Iowa, 92 N. W. 
Rep. 682. 

vy. HOMICIDE — Resisting Arrest. — Accused, who has 
committed a felony, killing a citizen attempting to arrest 
him without a warrant, held guilty of murder in the first 
degree.—Commonwealth v. Grether. Pa.. 53 Atl. Rep. 753. 


100. HOMICIDE — Self-defense.—On a trial for murder, 
the, homicide occurring during an affray and claimed to 
be in self-defense, the exclusion of evidence of quarrel- 
some and aggressive acts of deceased towards others as 
he approached the scene of the affray held error.—State 
v. Baird, Iowa, 92 N. W. Rep. 694. 

101. HUSBAND AND WIFE — Tenancy at Will.—Where 
defendant became a tenant at will by entering and pay- 
ing rent, false statements as to the heating plant on the 
premises, made by the husband as the agent of his wife 
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are inadmissible as a defense in an action by wife fo 
rent.—Van Brunt v. Wallace, Minn., 92 N. W. Rep. 521. 

102. INDIANS — Leases of Tribal Launds.—Action by the 
secretary of the interior on applications for leases for 
mining purposes of tribal lands in the Indian Territory 
held a matter of administration, cognizable only by the 
executive department. — Cherokee Nation v. Hitchcock, 
U.S. 8. C., 23 Sup. Ct. Rep. 115. 

102. INDICTMENT AND INFORMATION — Conviction of 
Lower Offense. — On trial for an offense consisting of 
different degrees, the jury may acquit the defendant of 
the degree charged and convict of an inferior degree.— 
Russell v. State, Neb., 92 N. W. Rep. 751. 

104. INFANTS — Denial of Sustenance.—Kvidence that a 
father refused to permit medicine to be admininistered 
to oue of his minor children while sick does not support 
a conviction of the father for depriving such child of 
necessary sustenance, within Ven. Code, § 708.—Justice 
v. State, Ga., 425. K. Rep. 10182 

105. INFANTS — Sale of Contingent Remainder — The 
fact that the interests of infant devisees under a will 
amount to contingent remainders in fee does not prevent 
the court from ordering a sale of such interests, where it 
appears that a sale is advisable.—/n re Asch, 78 N.Y. 
Supp. 561. 

106. INJUNCTION — Datiages. — Damages for past over- 
flows cannot be recovered in a suit to enjoin tuture 
overflows.—Stevenson v Morgan, N. J.,53 Atl. Rep. 677. 

107. INQUISITION IN LUNACY—Insane Persons.—On an 
inquisition in lunacy, there is no power to review on the 
merits, either in the common pleas orin the supreme 
court.—Commonwealth v. Harrold, Pa.,5% Atl. Rep. 760. 

108. INSANE PERSONS—Mortgage.— Where plaintiff took 
a mortgage from an incompetent, he could foreclose on 
showing good faith and ignorance of the mortgagor's 
mental unsoundness, if the parties could not be placed 
in statu quo.—Hardy v. Berger,78 N. Y. Supp. 709. 

109. INSURANCE — Notice of Defaleation. — A delay in 
notifying & surety company of an employee’s defalcation 
held not as a matter of law a violation of a condition of 
the bond requiring immediate notice. — Perpetual Build- 
ing & Loan Ass’n v. United States Fidelty & Guarantee 
Co., Lowa, 92 N. W. Rep. 653. 


110. INTOXICATING LIQUORS—Police Regulations.—An 
ordinance prohibiting permitting the assembling of 
women in saloons, held within the conditions of the 


saloon license.—Greiner vy. City of Hoboken, N. J., 58 Atl. 
Rep. 6938. 

lll. JUDGES—Afiidavit of Prejudice.—Laws 1895, Ch. 306, 
the right of defendant to incapacitate a judge by affi- 
davit of prejudice is limited to the judge against whom 
the affidavit is first filed, and defendant is entitled to but 
one change of judges.—State v. Gardiner, Minn., 92 N. W. 
Rep. 529. 

112. JUDGMENT—Partition Suit. — A decree in partition 
adjudging that a former owner of the land was dead and 
that the parties were his heirs, is not evidence of hi, 
death as against one not a party or privy.—Koch v. Wests 
Iowa, 92 N. W. Rep. 663. 

113. JUDGMENT— Warrant of Atttorney.—In an action 
on a foreign judgment taken ona warrant of attorney, 
held the warrant was limited to the confession of a judg- 
ment in favor of the bolder of the note.—National Exch. 
Bank v. Wiley, Neb.,92 N. W. Rep. 582. 

114. JUDICIAL SALES—Recording.—A purchaser of land 
at judicial sale is entitled to protection against claims 
derived through or based ona <leed of which he had 
no actual or constructive notice.—Koch v. West, Iowa, 
92 N. W. Rep. 663. 

115. JuURY—Trial by Jury.— Constitutional right of trial 
by jury is not denied by rule 73 of the Supreme Court of 
the District of Columbia, authorizing judgment for 
plaintiff for want of an affidavit of defense in actions er 
contractu.—Fidelity & Deposit Co. of Alaryland v. United 
States, U.S. 8. C., 23 Sup. Ct. Rep. 220. 


il6. JURY—Waiver. — Where an action in ejectment is 
transferred to the equity docket, trial upon all the issues, 


without demanding a jury as to any of them, is a waiver 
of a jury.—Schomacher v Crane Churchill Co., Neb., 92 
N. W. Rep. 609. 

117. JUSTICES OF THE PEACE — Jurisdiction — Anad- 
journment by justice of ac use beyond 30 days, without 
affidavit and without consent of the parties, causes a loss 
of jurisdiction.—McKenna v. Murphy, N. J., 58 Atl. Rep. 
695 

11s. LANDLORD AND TENANT—ACceptance of Premises. 
—Whether or nota landlord accepted the surrender of 
the premises when vacated by defendant was a question 
for the jury.—Van Brunt v. Wallace, Minn.,92 N. W. Rep. 
521. 

119. LANDLORD AND TENANT— Repairs.—Under a lease 
covenanting for inside repairs, but made without cov- 
enant as to outside repairs, the landlord is not liable 
therefor.—Castagnette v. Nicchia, 78 N. Y. Supp. 494. 

120 LARCENY — Evidence. — In a prosecution for lar- 
ceny from the person, it was permissible to show in 
whose company defendant was seen on the day when 
the crime was committed and prior to its commission — 
State v. Williams, Iowa, 92 N. W. Rep 652. 

122, LARCENY—Indictment —An indictment for larceny 
describing the thing stolen as $110 ‘‘in cur®ent money of 
the United States” was sufficiently detinite. —State v. 
Connor, lowa, 92 N. W. Rep. 654 
LIBEL AND SLANDER—Innuendo.— In the absence 
of a colloquium to support the innuendo in a complaint 
for libel, the innuendo can never be taken to expand or 
enlarge the meaning of the words used. — Kilgour v. 
Evening Star Newspaper Co., Md., 53 Atl. Rep. 716. 


122. 


123. LIFE INSURANCE—Delivery of Policy.— Delivery of 
an insurance policy is prima facie evidence of the pay 
ment of the cash consideration recited.—Union Life Ins. 
Co., v. Parker, Neb., 92 N. W. Rep. 604. 

124. LIFE INSURANCE — Premium Receipt.—Notice on 
premium receipt that if it is not paid at maturity the 
policy shall determine held a part of the contract of in- 
surance.—lowa Life Ins. Co. v. Lewis, U. 8. 8. C., 23 Sup. 
Ct. Rep. 126. 

125. LIFE INSURANCE—Warrantics.—Answers to medi- 
cal examiner being made warranties, a false answer that 
insured had not had medical attendance held, without 
regard to materality, to make a life policy void. — 
Schane v. Metropolitan Life Ins. Co., 78 N. Y. Supp. 582. 

126. LIMITATION OF ACTIONS — Mortgage. — Where a 
debt secured by mortgage is payable in installments, the 
mortgage cannot be enforced for any installment due 10 
years or more before the action to foreclose. — Nares v. 
Bell, Neb., 92 N. W. Rep. 571. 

127. LIMITATION OF ACTIONS—New Promise.—In order 
to take adebt out of the statute of limitations, it must 
have been kept alive by a new promise in writing.— 
Hughes vy. Treadaway, Ga., 42S. E Rep. 1035. 

128. MALICIOUS PROSECUTION — Probable Cause. 
Where the owner of a haruess leaves it in a barn belong- 
ing to another, and the latter refuses to give it up,a 
prosecution for theft held not justified. — Necker v. 
Bates, Iowa, 92 N. W. Rep. 667. 

129. MANDAMUS—Inspection of Books.— Mandamus to 
compel the directors to permit the stockkolder to in- 
spect its books should not be granted except in an 
emergency and for a necessary purpose.— Jn re Colwell, 
78N.Y. Supp. 607. 2 

130. MASTERAND SERVANT—Contract of Employment.— 
That an employee, who was prevented from performing 
services under the contract, devoted some of his time to 
other work, held notto preclude such employee from 
recovering his salary.— Stone v. Bancroft, Cal., 70 Pac 
Rep. 1017. 

131. MASTER AND SERVANT —A Contract with Injured 
Employee —A contract whereby the division superin 
tendent of a railroad company agreed with an injured 
employee to employ him for life as flagman held not un- 
reasonable.—Usher v. New York Cent. &H. R. R. Co ,78 
N.Y. Supp 50s. 
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132. MASTER AND SERVANT——Contributory Negligence. 
—Assumption of risk by an employee, where there is 
negligence by the employer, is but a phase of contribu- 
tory negligence, and it could not be contended that a 
minor employee did not assume the risk because its 
assumption rested on the contract of employment. — 
Koepcke y. Wisconsin Bridge & Iron Co., Wis., 92 N. W. 
Rep. 558. 

133. MASTER AND SERVANT — Fellow Servants. — A la- 
borer and a blacksmith, employed by the same employer 
in work incident to the erection of a manufacturing 
plant, held to be fellow servants. — Buck v. New Jersey 
Zine Co., Pa.. 53 Atl. Rep. 740. 

144. MASTER AND SERVANT — Injury to Employee.—An 
employer held not liable for the consequences of a mere 
error in judgment in furnishing machinery for the use of 
his servants whereby such servants are injured.—O’Neill 
v. Chicago R. I. & P. R. Co., Neb., 92 N. W. Rep. 731. 

135. MASTER AND SERVANT — Libelous Letters. — Where 
a servant in the course of his employment causes a libel- 
ous letter to be written, the master is liable. — Trapp v. 
Du Bois, 78 N. Y. Supp. 505. 

136. MASTER AND SERVANT — Mandamus. — Mandamus 
will not ordinarily issue when its effect will be to vacate 
an order of the court having jurisdiction to makc it, 
especially where such order can be reviewed on error or 
appeal.—State v. Jessen, Neb., 92 N. W. Rep. 584. 

137. MASTER AND SERVANT—Yearly Contract.—A sales- 
man whose yearly contract provided for commission on 
sales exceeding; $24,000 held entitled, on termination of 
the contract in less than a year to commission on sales 
exceeding $2,000 per month.—Mayer v. Goldberg, Wis., 92 
N. W. Rep. 556. 

138. MECHANICS’ LIEN—Extent of Obligation. —Sureties 
on building contractor’s bond held not liable because 
the owner was compelled to pay, in addition to the con- 
tract price, the amount of liens filed by creditors of the 
contractor.—Boas v. Maloney, Cal., 70 Pac. Rep. 1004. 

189. MORTGAGES — Foreclosure. — A junior mortgagee, 
not a party to the foreclosure of a prior mortgage, seek- 
ing to redeem, must pay the amount of the incumbrance, 
with interest.—Jones v. Dutch, Neb,, 92 N. W. Rep. 735. 

140. MORTGAGES — Judicial Sale. — A judicial sale on 
foreclosure after confirmation will not be set aside ex- 
cept for fraud, mistake, or surprise. — Nitrophosphate 
Syndicate of London, England vy. Johnson, Va., 428. E. 
Rep. 995. 

141. MORTGAGES — Payment. — Where, in an action to 
foreclose a mortgage, defendants pleaded payment, the 
burden of proof is on them.—Omaha Loan & Trust Co. v, 
Luellen, Neb., 92 N. W. Rep. 734. 

142. MORTGAGES — Revenue Stamp. — No internal rev- 
enue stamp is required to the certificate to an appraisal 
on foreclosure.—Rieck v. Zoller, Neb., 92 N. W. Rep. 728. 

143. MORTGAGES—Sheriff’s Return.—Where the sheriff’s 
return on foreclosure describes the appraisers as free- 
holders of the county, it is conclusive, in the absence of 
a counter showing.—Shoemaker v. Goode, Neb., 92 N. W. 
Rep. 629. 

144. MORTGAGES — Waiver. — Mortgagor held to have 
waived his right to notice of the mortgagee’s intention 
to declare the debt immediately due. — Julien v. Model 
Building, Loan & Investment Co., Wis., 92 N. W. Rep. 
561. 

145. MUNICIPAL CORPORATIONS — Appropriation. — 
Where one seeks to enjoin the payment of a city warrant 
drawn on a specific fund, unless he overcomes the pre- 
sumption of official regularity, his action must be dis- 
missed.—Kelley v. Broadwell, Neb., 92 N. W. Rep. 643. 

146. MUNICIPAL CORPORATIONS — Contract of Public 
Officer. — A member of the common council of a village 
cannot lawfully contract with it for his own benefit.— 
Stone v. Bevans, Minn., 92 N. W. Rep. 520. 

147. MUNICIPAL CORPORATIONS—Defective Sidewalk.— 
In an action for injuries caused by a defective sidewalk, 
notice of the particular defect which caused the injury is 





enot necssary, where it is shown that a general defective 
condition existed. — Northdruft vy. City of Lincoln, Neb., 
92 N. W. Rep. 628. 

148. MUNICIPAL CORPORATIONS — Dismissal of Police- 
man. — A policeman who claims to have been illegally 
removed cannot maintain an action for salary accruing 
after such dismissal, while such dismissal remains unre- 
versed. — Van Sant v, Atlantic City, N. J., 58 Atl. Rep. 701. 

149. MUNICIPAL CORPORATIONS — Indebtedness. — In 
estimating the 15 per cent. limitations prescribed by con- 
stitution for municipalities, the state debt is not included. 
—Lancaster School Dist. v. Robinson-Humphrey Co., 8. 
Car., 42 8S. E. Rep. 998. 

150. MUNICIPAL CORPORATIONS — Licensing Vehicles.— 
An ordinance prescribing that it shall not be lawful to 
engage in the business of carrying passengers without a 
license, and requiring licensed vehicles to stand at cer- 
tain designated places, held valid.—Combs v. Lakewood 
Tp., N. J., 53 Atl. Rep. 697. 

151. MUNICIPAL CORPORATIONS — Paving Car-tracks.— 
Where a city charter provides that street railway com- 
panies shall pave between their rails, the city counsel has 
no authority to assess the adjoining lot owner with the 
cost of paving such part of the street.—Wales v. Warren, 
Neb., 92 N. W. Rep. 590, 

152. NEW TRIAL — Personal Services. — A verdict in an 
action for personal services will not be set aside because 
larger than the court would have found if it had been 
serving as a jury.—Dickerson v. Payne, N. J., 53 Atl. Rep. 
699. 

153. NEW TRIAL—Setting Aside Verdict.—A verdict may 
be set aside and a new trial granted although the case is 
one that was necessarily submitted on the facts to the 
jury.—Larkin v. United Traction Co., 78 N. Y. Supp. 538. 

154. NUISANCE — Damages.—A petition for damages for 
doing an unlawful act or maintaining a public nuisance 
must state sufficient facts to overcome the presumption 
that the act complained of was lawful.—Bianki v. Greater 
American Exposition Co., Neb., 92 N. W. Rep. 615. 

155. PARTIES — Contract With Stockholders. — Stock- 
holders held necessary parties to an action to enforce a 
contract to pay plaintiff a certain per cent. of the net 
earnings of the company for services rendered.— 
Dupignac v. Bernstrom, 78 N. Y. Supp. 705. 

156. PARTNERSHIP—Action on Note.—In an action on a 
note purporting to be a partnership note, on plaintiff 
proving that a defendant was a member of the firm, the 
burden was on hitn to show that he was not liable asa 
partner.—Sheldon v. Bigelow, Iowa, 92 N. W. Rep. 701. 33$ 


157. PARTNERSHIP—W hat Constitutes.—An agreement 
to share loss and profit held not sufficient to establish a 
copartnership. — McPhillips v. Fitzgerald, 78 N. Y. Supp. 
631. 

158. PRINCIPAL AND AGENT — Undisclosed @rincipal.— 
There is a contract between an undisclosed principal 
and the abstracter with whom the agent contracts, 
making the abstracter liable to the principal.—Young v. 
Lohr, Iowa, 92 N. W. Rep. 684. 

159. PUBLIC LANDS — Tree Claim. — 20 Stat. 114, § 4, 
which provides that no land acquired under the tree 
culture act shall be liable to the satisfaction of debts 
contracted prior to the issuing of the final certificate, is 
within the power of congress.—Adams vy. Church, Oreg., 
70 Pac. Rep. 1037, 

160. RAILROADS — Contributory Negligence.—Question 
of contributory negligence of one who, without looking 
for a train, drives toward a railroad crossing on the signal 
of the gateman held for the jury. —Gray v. New York 
Cent. & H. R. R. Co., 75 N. Y. Supp. 658. 

161. RECEIVERS — Operating Plant. — A receiver is not 
justified in operating a manufacturing plant without 
authority and at a loss by the mere fact that some of the 
persons interested know that he is operating the plant.— 
State Central Sav. Bank v. Fanning Ball-Bearing Chain 
Co., Iowa, 92 N. W. Rep. 712. 

162. RELEASE — Satisfaction. — A judgment against a 
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tort-feasor is not satisfied by a settlement with a third 
person, in no way a joint wrongdoer.—Iddings v. Citizens’ 
State Bank of Council Bluffs, Iowa, Neb., 92 N. W. Rep, 
578. 

163. REPLEVIN — Identity of Property.—In an action to 
recover specific personal property, where evidence is 
insufficient to identify property, plaintiff cannot re- 
cover.—W. J. Perry Live Stock Commission Co. v. Barto, 
Neb., 92 N. W. Rep. 762. 

164. REPLEVIN—Supplementary Summons.—A plaintiff 
in replevin held not entitled to an order fora supple- 
mentary summons making a third person a party defend- 
ant.—Hochman vy. Hauptman, 78 N. Y. Supp. 659. 

165. SALES—Acceptance.—Where there is an entire con- 
tract for the sale of goods, the buyer is not obliged to 
accept a part of the goods. — Price v. Engelke, N. J., 53 
Atl. Rep. 698. 

166. SALES — Authority of Agent. — That a receipt for 
part of the price is given to an agent of the acceptor, or 
signed by the agent of the proposer, does not constitute 
such agents the contracting parties. — Jones v. Wattles, 
Neb., 92 N. W. Rep. 765. , 

167. SALES -- Contract.—In an action on an alleged con- 
tract of sale, it was not error to direct a verdict, where 
no definite agreement was made as to quality, quantity, 
or price. — Losse v. Peoria Cordage Co., Wis., 92 N. W. 
Rep. 569. 

168. SALES — Descriptive words —A statement bya 
seller that the mares sold were “thoroughbred,” being 
merely descriptive, did not constitute an implied war- 
ranty.—Burnett v. Hensley, Iowa, 92 N. W. Rep. 678. 

169, SALES—-Speculative Damages.—Loss of profits held 
too speculative for recovery as damages for breach of 
warranty on sale.—People’s Sav. Bank v. Waterloo & C. 
F., Rapid Transit Co., lowa, 92 N. W. Rep. 691. 

170. SCHOOL AND SCHOOL DISTRICTS — Investment of 
Funds.—Const. art. 5, §9, held not to forbid the invest- 
ment of the permanent school fund in bonds of other 
States running less than 30 nor more than 40 years, with 

% per-cent. interest.—State v. Stuefer, Neb., 92 N. W. Rep. 
171. SPECIFIC PERFORMANCE—Administrator as Party. 
—An administrator held not a necessary party to an ac- 
tion seeking to secure in effect the specific performance 
of a contract by his intestate to will his estate to plaint- 
iff.—McCabe v. Healy, Cal., 70 Pac Rep. 1008. 


172. SPECIFIC PERFORMANCE — Sale of Land.— Equity 
will not compel specific performance of a parol contract 
forthe sale of land, unless the land which is the sub- 
ject-matter of the alleged sale is clearly identified.— 
Higginbotham v. Cooper, Ga., 42 8. E. Rep. 1000. 


173. STREET RAILROADS — Speed of Cars.— Where, in 
an action for injuries by collision with a street car, there 
is no eviderfte as to the speed of the car, an ordinance 
regulating the speed is immaterial.—Mathieson v. Omaha 
St. Ry. Co., Neb., 92 N. W. Rep 639. 

174. TAXATION—Excessive Tax.—A tax in excess of the 
limit allowed by law is void only as to such excess — 
Union Pac. R. Co. v. Howard County, Neb., 92 N. W. Rep. 
579, 

175, TELEGRAPHS AND TELEPHONES—Village Streets.— 
Use of village street by telephone company, with permis- 
sion of village trustees, but without consent of abutting 


owners, held not unlawful as matter of law. — Johnson 
v. New York & P. Telephone & Telegraph Co.,78 N. Y. 
Supp. 598. 


176. ToRTs—Injuries to Trees.—In an action forinjuries 
to trees along a highway, plaintiff held not limited by 
the allegations of the petition to damages to the over- 
hanging branches —Meyer vy. Standard Tel. Co., Iowa, 92 
N. W. Kep. 720. 

177. TRIAL — Directing Verdict. — Where plaintiff has 
rested without sufficient evidence to ‘sustain a verdict 
for him, the court should direct a verdict for defendant. 
—Palmer vy. Fidelity Mut. Fire Ins. Co, Neb., 92 N. W. 
Rep. 575. 





178. TRIAL—Failure to Object. — Where a party goes to 
trial before a jury without objection, error in that the 
action is in equity is waived. — Bernier v. Anderson 
Idaho, 70 Pac. Rep. 1027. 

179. TRIAL—Findings by Justice —On triul to the court, 
findings on disputed questions of fact, sustainable by 
evidence, will not be interfered with on rule to show 
cause.—Vail v. Goodman, N. J., 53 Atl. Rep. 692. 

180. TRusts—Commissions — A trustee will be allowed 
neither commissions nor expenses, where he repudiated 
the trust and involved it in expensive litigation —Hanna 
v. Clark, Pa. 53 Atl. Rep. 757. 

1s1. TRUSTS—Mortgage for Improvements.— A trustee, 
having power of mortgage trust land to raise money for 
improvements, had power to delegate the expenditure 
of the money to one of the beneficiaries of thetrust.— 
Boon vy. Hall, 78 N. Y. Supp. 557. 

182. VENDOR AND PURCHASER — Recording Deed. — 
Where a recorded deed is not indexed, the record is not 
constructive notice to a purchaser.—Koch v. West, Iowa, 
92 N. W. Rep. 663. 

183. WAREHOUSEMEN—Receipt.— Statement in a ware- 
house receipt held not a contract requiring the ware 
houseman to insure. — Atwater v. Hannah, Ga., 428. E. 
Rep. 1007. 

184, WATERS AND WATER COURSES—Remedy at Law.— 
Equity will not interpose to separate nonirrigable lands 
from an irrigation district, in the absence of a showing 
that plaintiffs have sought to avail themselves of the 
statutory procedure for effecting such separation.—An- 
drews V. Lillian Irr. Dist., Neb., 92 N. W. Rep. 612. 

185. WATERS AND WATER COURSES — Riparian Propri- 
etor.—Where the waters of a stream running through 
public lands is appropriated for a private use, the one 
making such appropriation acquires a right to such 
water superior to the rights acquired by the subsequent 
riparian proprietors or appropriators. — Britt v. Reed, 
Oreg., 70 Pac. Rep. 1029 
# 186. WILLS—Contract to Devise.— A verbal contract to 
will an estate to acertain person held enforceable in 
equity, where the statu quo could not be restored, and the 
rights of no innocent third parties intervened — McCabe 
v. Healy, Cal., 70 Pac. Rep. 1008. 

187. WILLS—Mental Capacity —A mistake in calcula- 
tion by testator held not to prove mental incapacity, and 
hence the production on cross-examination of a paper 
showing a correct calculation by testator was harmless to 
the caveators.—Berry v. Safe Deposit & Trust Co., Md., 
53 Atl. Rep. 720 

188. WITNESSES—Explanation of Previous Testimony. 
—A witness, in explanation of having previously sworn 
directly opposite to her testimony, may testify that she 
did so at defendant’s request, and from fear of personal 
injury.—People vy. Loomis, 78 N. Y. Supp. 578. 

189. WITNESSES—Homestead —Judgment debtor’s own 
testimony concerning his intention to return to an 
alleged homestead held unworthy of belief.—Wapello 
County v. Brady, Iowa, 92 N. W. Rep. 717. 

190. WITNESSES—Impeachment.—It is improper, in at- 
tempting to impeach a witness, to ask him whether he 
has ever been impeached.—Hall v. United States Radi- 
ator Co , 78 N. Y. Supp. 549. 

191. WITNESSES — Impeachment. — It was error to per- 
mit the defendants to call a witness and impeach an- 
swers given by plaintiff's witness on cross-examination 
on matters foreign to the direct examination. — Sheldon 
v. Bigelow, Iowa, 92 N. W. Rep. 701. 

192. WITNESSES—Incriminating Evidence.—The consti- 
tutional guaranty -that no person in a criminal case shall 
be compelled to be a witness against himself protects a 
person from being compelled to give evidence of any 
circumstance which may tend to convict him. — State v 
Gardiner, Minn., 92 N. W. Rep. 529. 

193. WITNESSES — Speed of Street Car.—A witness need 
not be an expert in order to give his opinion as to the 
speed of a street car. — Mathieson vy. Omaha St. Ry. Co., 
Neb., 92 N. W. Rep. 639. 








